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ABSTRACT





"Space should be proclaimed a scientific territory available to mankind" said an unprecedented report about the ethics of space policy from the European Space Agency published mid-July 2000.  The news we see and read concerning activities in space suggests that this concept is already widely accepted.  This idea has long been embodied in The Outer Space Treaty which came into force on October 10 1967.  This treaty sees space as a domain to which all have equal right of access, to be used for peaceful purposes in accordance with international law.  State parties to the treaty are forbidden from stationing nuclear or other weapons of mass destruction in space or from installing them on celestial bodies.  So why this recent concern over the status of space?





We are generally only made aware of scientific activities in space like the exciting International Space Station project rather than military activities, and most people clearly would not want to see space become militarised.  But this view is not, unfortunately, universal, and attempts to restrict the use of space for military purposes are being strongly resisted by the United States which has extensive plans to station weapons in space.  The situation is sufficiently disturbing for the UN General Assembly to adopt resolutions in 1999 and 2000 without dissent on the Prevention of an Arms Race in Outer Space, calling for the peaceful use of outer space and for urgent action to prevent an arms race in outer space, and echoing many earlier resolutions.  The US and two other countries abstained on these recent resolutions.  The UN Conference on Disarmament has for some time been discussing the problem of space becoming a warfighting region but has not yet made much progress due, in no small part, to US intransigence.





This paper examines the evidence underlying these concerns that we may see weapons deployed in space or deployed specifically to act into space, and examines to some extent the problems with existing space law and space treaties relating to the military use of space.  It argues that there is a need for a new treaty to be developed embodying new space law that would prohibit such deployments.  Explicit definitions are proposed for the boundary between outer space and air space, and for other terms that would enter such a new treaty, and proposals are presented for at least some of the articles this treaty would require.  A strategy for having this treaty accepted by the international community is outlined.  However, this paper presents only an introductory treatment, reflecting the author's relatively limited experience in the areas of weapons in space and space law.





Some of the key documents referred to in the text of this paper are presented in a series of appendices which, it is hoped, will be useful to the concerned reader.  Where the documents are too long to include, reference is given in the text to where they can be located on the internet.
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INTRODUCTION











United States plans for national missile defence, a system designed to protect the whole of the US mainland from attack by long range ballistic missiles, are causing widespread concern.  There are a number of reasons for this.  Of particular importance are concerns that to achieve the missile defence system they are proposing, the US will need to amend or abandon one of the cornerstones of the strategic balance that has been achieved and maintained for some time now, the Anti-Ballistic Missile Treaty or ABM Treaty (see Appendix 1).





This 1972 treaty was designed to prevent a nuclear arms race that could have developed in the 1970s if both the US and the Soviets while developing  long range ballistic missile stockpiles, had been allowed simultaneously to develop anti-ballistic missile defences unchecked.  This could have resulted in both sides building larger and larger stocks of ballistic missiles to overcome the defences being erected by their adversaries leading to a nuclear arms race.  The ABM Treaty between the US and the Soviet Union was designed to prevent this by greatly restricting the extent to which either party to the treaty could develop ABM defences.  In particular, national missile defence systems are prohibited by the treaty, as are air, sea or space based ABM systems.





The new US administration is talking seriously of wanting to amend this treaty extensively, or of even abandoning it if necessary to allow the deployment of their national missile defence.  They have also developed extensive plans for space based missile defence, again in contravention of the ABM Treaty.  These plans require the stationing in space of what can only be seen as offensive weapons, or at least weapons with offensive capabilities, which would be against the spirit of another long established treaty, the 1967 Outer Space Treaty.





If the US either abandons the ABM Treaty or attempts to amend it very extensively as would be required for a national missile defence system to be acceptable, the fear widely held is that a new arms race will result.  The US claims that their missile defence plans are limited in scope and could not prevent Russia from launching a successful nuclear attack on the US if they so wished, and are not aimed at shielding the US from possible attack by China with only around 24 long range nuclear missiles.  The US system is supposed to shield the US from attack by so-called 'rogue states' like North Korea, Iran and Iraq.  However neither Russia or China accept this and both talk of the need to build up their own missile stocks if the US plans go ahead, a new nuclear arms race.  Further, if the space based segment of the US system is developed, this arms race would almost certainly extend into outer space.





It seems difficult now to see how the US can be prevented from proceeding with its plans for land and sea based missile defence systems.  However, it is still possible to prevent an arms race in outer space because present US military space plans will not reach fruition until 2020 as explained below.  To achieve this goal will require a new treaty designed to maintain outer space as a region used only for peaceful purposes.





Those most responsible for initiating this programme for such a new space treaty are Rebecca Johnson, Executive Director of the Acronym Institute in London, rej@acronym.org.uk and http://www.acronym.org.uk, and her colleagues.  Much of what follows derives from work of hers, and of Bruce Gagnon and his associates of the Global Network Against Weapons and Nuclear Power in Space, and of Professor Karl Grossman, Professor of Journalism, State University of New York, Westbury.





This paper is intended to provide an introduction to the plans and activities of the United States that have given rise to the claim that a new space treaty is needed urgently to prevent outer space becoming another domain of potential or actual military conflict with weapons either stationed in space or designed to act into space.  There have been a number of proposals in the past for such a treaty.  No attempt is made in this paper to provide a review of these past proposals.  The interested reader is referred to the references given for discussions of them.





Instead, the paper examines the form a new treaty designed to preserve outer space as a region accessible to all, not subject to national appropriation, and to be used only for peaceful purposes, might take.





There have been some positive developments relating to the future use of outer space.  The possibility of controlling the spread of missile technology and missiles through some form of multilateral agreement is being explored in various arenas.  The Missile Technology Control Regime (MTCR) members at their 1999 meeting committed themselves to extending 'responsible missile behaviour' beyond their focus on controlling the transfer of missile technology, and at a meeting in March 2000 in Moscow, Russia elaborated this concept when it proposed a Global Control System on missile activities.  Described by Mark Smith of the Mountbatten Centre for International Studies, University of Southampton, as 'an amalgam of previous MTCR members' proposals rather than a solely Russian initiative' this system attempted to define 'responsible' missile behaviour and list possible incentives for states to be responsible.





At a minimum, Smith writes, this would involve making missile activities transparent – providing launch information and permitting launch monitoring; at the maximum, a renunciation of missiles altogether.  Incentives would range from international assistance with peaceful space projects to security guarantees for states that agreed to give up missiles altogether.  Missile programmes are driven by security concerns, he says, and will not be foregone in the absence of security assurances.  A culture of openness is also necessary for future control of missile activities.





The most significant development, he states, has been in the MTCR itself which at its October 2000 Plenary Meeting drew up a set of principles, commitments, confidence-building measures and incentives, and packaged them into a Code of Conduct Against Missile Proliferation.  Details of the code were not available when Smith’s report was published by the Verification Research, Training and Information Centre (VERTIC) in the January-February 2001 Issue No. 95 of their publication Trust and Verify, e-mail info@vertic.org, or www.vertic.org.  It will, says Smith, be a flexible concept and, crucially, is based on voluntary commitments 'rather than the supply-side cartel model of the MTCR'.





The technology for verifying restrictions on missiles has made significant progress in recent years Smith reports, although it is still a growth area.  It is not easy to test a missile undetected, and verifying a ban on deployment depends on the way in which the missiles are deployed.  Open air deployment or deployment in visible silos is relatively easy to detect, whereas detecting concealed deployment is much harder.  Some of the verification technology such as photo-reconnaissance, radar surveillance and remote sensing satellites, are highly sophisticated but expensive.  So the potential for meaningful agreement will be to some extent contingent on the verification technologies available to the parties involved.





The same issue of Trust and Verify reports the signing by the United States and Russia of an agreement to provide both pre-and post-launch notification of all ballistic missile tests and space launches.  This new system will operate via the Joint Data Exchange Centre in Moscow agreed June 2000.  The agreement is open to other countries.  (See http://www.armscontrol.org/ACT/oct00/dococt00.html)





While mainly directed at the problem of ballistic missile control, these initiatives do have significance for the future of outer space.  Nevertheless, such initiatives are not sufficient to ensure that the future use of outer space will meet the aspirations set out above.  A new treaty is still very definitely needed.


�
CHAPTER ONE








Outer Space and Peaceful Purposes





1.1  Introduction





There have been concerns since the late 1950s following the launch of Sputnik that activities in outer space be restricted to those carried out for peaceful purposes.  These concerns can be seen expressed in various UN resolutions and other documents, see eg. UN Treaties and Principles on Space Law and General Assembly Resolutions, UN Office for Outer Space Affairs (UNOOSA), http://www.oosa.unvienna.org. (go to space law), and the references below.





Recently this concern has been expressed in two UN General Assembly resolutions, Resolution 54/53, 1 December 1999, 'Prevention of an Arms Race in Outer Space', and Resolution 55/32, 20 November 2000 with the same title.  Both call for all states to contribute actively to the objectives of the peaceful use of outer space and of the prevention of an arms race in outer space, and to refrain from actions contrary to those objectives and to relevant existing treaties, in the interest of maintaining international peace and security and promoting international cooperation.  These resolutions were both supported unanimously except by the United States and Israel who abstained in both cases, and by Micronesia who joined them in abstaining for the November 2000 resolution.  The international community definitely does not want to see weapons or any aggressive military or other activity  in space.  Copies of the resolutions are included as Appendix 2.





The wording of these resolutions and of the common preamble to them reveals the problem that is at the centre of this presentation.  There is now great concern in the international community, both within official circles and within civil society, that the world may be on the threshold of new era in space activity, an era in which we could see weapons stationed in space designed not only to protect the space assets of various countries, the US in particular, but capable of aggressive use.  If this is to be prevented, action  is needed now by the international community as a whole.





The early concerns culminated in the 1967 Outer Space Treaty, (see Appendix 1).  Among its provisions this states explicitly in Article 1 that the use of outer space shall be carried out for the benefit of all countries, and that outer space shall be free for use by all states. Article 2 states that outer space, including the Moon and other celestial bodies, is not subject to national appropriation by claim of sovereignty, by means of use or occupation or by any other means.   This principle appears to be widely accepted, although businesses in the US purport to be offering property on the Moon for sale.  Under Article 3 activities in outer space must be in accordance with international  law including the Charter of the UN, while Article 4 prohibits the placing in orbit of any objects carrying nuclear weapons or other weapons of mass destruction.  Article 11 begins, 'In order to promote international cooperation in the peaceful exploration and use of outer space …'.  The intent of the treaty seems clearly to be that space be used only for peaceful purposes in accordance with international law.  As of 1 February 2001 the treaty had been ratified by 96 countries and signed by a further 27 countries (see the UNOOSA website above).





Extensive discussions of the background to the treaty and its interpretation, and problems associated with its interpretation, are given in Studies in  International Space Law, by Emeritus Professor Bin Cheng, a collection of his papers published in 1997(1), see chapter 9, and in An Introduction to Space Law, by Professor Dr. I H Ph Diederiks-Verschoor, 1999(2), chapter three.  See also International Space Law and the United Nations, by N Jasentuliyana, 1999(3), Outer Space: A Source of Conflict or Cooperation, B Jasani ed., 1991(4), and Space Law: Views of the Future, T L Zwaan Editor-in-Chief, 1988(5).  These sources provide considerable material relevant to the presentation that follows.





1.2  What Does 'Peaceful' in 'Peaceful Purposes' Mean?





At present outer space, referred to as space below and defined subsequently, has not seen direct aggressive actions but is now used for purposes that can be argued to be not completely peaceful.  These involve the use of a variety of satellites by a number of countries in part or wholly for military purposes, see eg. Jasani part three, and the US Space Command website, http://www.spacecom.af.mil/usspace (see Enhancement in the Space Command brochure).  This immediately raises the problem of the interpretation of 'peaceful purposes' in relation to the Outer Space Treaty.  It has been argued, without resolution as far as is known, that 'peaceful' here may mean either 'non-military' or 'non-aggressive'.





(a)  Peaceful means non-military





Bin Cheng for example argues strongly in chapter 19 that 'peaceful' must mean 'non-military' in Article 4 of the Outer Space Treaty.  And although that article refers to the Moon and other celestial bodies but not space explicitly he argues that this interpretation applies also to the whole of space (see Cheng p.521).  This chapter, taken from a 1983 paper by Cheng refers first to the early history of space exploration and the widely shared aspirations of that time, the late 1950s, that space should be a region used only for genuinely peaceful purposes.  However by 1962, the US was already stating what Cheng in his paper called the 'peculiar' interpretation of 'peaceful' as meaning 'non-aggressive' rather than 'non-military' and held by the US 'from almost the beginning of the space era'.  This interpretation Cheng says acknowledged the early recognition of the military potential of space.





He then discusses Article 4 of the 1967 Outer Space Treaty in some detail and from a legalistic point of view.  He says that this article owes much to proposals made by President Eisenhower presented to the UN in 1960, in which Eisenhower recalled specifically the 1959 Antarctic Treaty, 'even though neither superpower seemed inclined to apply the Antarctic model bodily to the whole of outer space'.  Article 1 of the Antarctic Treaty is very similar to Article 4 part 2 of the Outer Space Treaty and is, therefore, very helpful in clarifying the latter's meaning Cheng wrote.  It states 





1.  Antarctica shall be used for peaceful purposes only.  There shall be prohibited, inter alia, any measures of a military nature, such as the establishment of military bases and fortifications, the carrying out of military manoeuvres, as well as the testing of any type of weapons.


2.  The present Treaty shall not prevent the use of military personnel or equipment for scientific research or for any other peaceful purpose.





Cheng then argues that,





Three points emerge clearly from Article 1 of the Antarctic Treaty which mutatis mutandis [once appropriately adapted] appear fully applicable to Article IV (2) of the 1967 Space Treaty:


(i)  'peaceful' means 'non-military':


(ii)  reference to military installations, military manoeuvres and so forth in the provisions are exemplifications and not exhaustive:


(iii)  the possibility of using military personnel and equipment for scientific research or other peaceful purposes in no way in validates point (i) above.





Regarding point (iii), he wrote that there had been a great deal of misunderstanding concerning whether an activity or piece of equipment was of a military character or not, but that the test that clarifies this 'is essentially a functional one and not one of nominal status'.  He cites a 1924 ruling that Paris taxis when used normally were in no way military materials, but that when requisitioned to transport French reserves became military materials while so used.  All states party to the 1967 treaty are entitled under that treaty and under general international law to use space for the stationing of satellites and other space craft or stations that serve military purposes he says, so the US interpretation of peaceful in relation to Article 4 of the 1967 treaty is 'quite needless for as long as, of course, the United States does not seek to apply it to Article IV (2).'





The US interpretation of 'peaceful' as non-aggressive' 'would simply be wrong if applied to Article IV (2).… Among various reasons, the simplest is that any such interpretation would render the first sentence of Article IV of the Space Treaty [which bans weapons of mass destruction in space] completely meaningless and redundant, and cannot, therefore, be valid.  The elementary explanation is that 'aggressive acts' are contrary to international law and the Charter of the United Nations, particularly Article 2 (4) of the Charter, not only on the moon and other celestial bodies, but also anywhere in the universe. …





Aggressive acts would, therefore, be prohibited in outer space as a whole and it would consequently be superfluous in Article IV (2) specifically to provide that 'the moon and other celestial bodies shall be used … exclusively for non-aggressive purposes.'  Is anyone seriously suggesting that because Article IV (2) does not mention  outer space, i.e., outer space in the narrow sense of the term [omitting the moon and other celestial bodies], States Parties to the 1967 Space Treaty may, therefore, freely engage in 'aggressive acts' in outer void space?  The conclusion is inescapable that, if the word 'peaceful' in Article IV (2) is to have any meaning at all, it must bear its plain meaning of 'non-military' and can certainly not mean 'non-aggressive'.





Cheng points out that the US is party to the Antarctic Treaty and to many agreements for international cooperation in nuclear matters involving the use of nuclear material and equipment transferred by one party to other parties to be used only for 'peaceful purposes'.  Does the US want the non-aggressive interpretation applied in these agreements also rather than the non-military interpretation, Cheng asks, to make non-aggressive bombs for example.  The US being a very powerful nation on the world stage clearly influences the formulation of international law significantly, he says and concludes by stating that, its 'rather strange interpretation of the word "peaceful" to mean 'non-aggressive' and not 'non-military', harbours serious consequences for international law.'





Cheng provids further useful material relating to this and other problems being addressed in this paper in his chapter 20 on the military uses of outer space, first published in 1992.





(b)  Peaceful means non-aggressive





On the other hand, P Tuinder and I Kuskuvelis writing in the 1988 publication Space Law: Views of the Future of  Space (5) argue equally strongly that 'peaceful' must be interpreted as meaning 'non-aggressive'.  As stated, this is also the interpretation that the US has long maintained.





Tuinder, for example, argues, pp.71-77, that state practice





has made it obvious that 'peaceful' has to be interpreted as 'non-aggressive', for both the USA and the USSR use satellites for military purposes.  This result, although it does not help to solve the present problems [concerning the future use of outer space], is important for doctrinal reasons because we can say that space lawyers have reached a common agreement as to which direction a more specific [space] treaty should develop.





He distinguishes between the expression 'exclusively for peaceful purposes' used in Article 4 (2) of the 1967 Outer Space Treaty, which he claims only applies to the Moon and other celestial objects as stated in that article, and the expression 'peaceful purposes' used in the preamble to the treaty in relation to outer space.





He sees the 1967 treaty as merely a foundation on which more precise norms regulating the use of outer space have to be built to cover new areas of activity, and as forming the legal framework for further regulation.  Treaty interpretation, he writes, 'has to be implied in accordance with the Vienna Convention on the Laws of Treaties and the Charter of the United Nations (Article 1, Outer Space Treaty).'





To come to a better understanding of the meaning of 'non-aggressive' for space treaties it is necessary to analyse Article 51 of the UN  Charter which provides for the right of self defence, and the ABM Treaty which limits the way this principle of self defence may be effected with regard to ballistic missiles, Tuinder argues.  It should then be feasible to develop a new space treaty implementing the 'peaceful purposes' principle, he concludes.





I Kuskuvelis  also discusses the interpretation of 'peaceful use' supporting the 'non-aggressive' interpretation (ref.5, pp.79-97).  His interest is the future of the military regime in space, and this involves the interpretation of the term 'peaceful' in the 1967 treaty.  He asks why space was not reserved exclusively for peaceful purposes as proposed in UN Resolution 1148 (f) of 1957, and says that the answer is that such a resolution would have deprived the USSR of its ICBMs and of its capacity to threaten the US.  The USSR countered the UN proposal, he claims, by demanding that the US first dismantle its bases surrounding the USSR before reserving space for peaceful purposes.





Today, he argues, the non-aggressive interpretation of peaceful 'should be confirmed'.





On the one hand, the fact that space was conquered by military means and for military purposes, and on the other, the need of military testing in space and collecting intelligence from military non-aggressive satellites made a non-military use of space and the adoption of an analogous interpretation of the term 'peaceful' impossible.  This interpretation was confirmed by Professor Vereshchetin [1986] who declared that no serious writer in the Soviet Union argues today that 'peaceful' means 'non-military'.





Kuskuvelis defines 'aggressive' as the activities or systems that can undertake and accomplish an attack; it is not the intention that counts, it is their objective capability.  This is interesting in relation to subsequent arguments that both the posing of a military threat through sheer objective capability, and of military use have to be banned in any new space treaty.  Stationing weapons in space poses a threat which must be banned along with banning the use of such weapons.





While the non-military interpretation would be preferred if space were really to be free of military activities, it seems more realistic in view of the present military uses to which space is being put to accept the non-aggressive interpretation.  Further, US space doctrine has long seen space as another region with warfighting potential, see Jasani chapter 12.





By contrast, the US strongly supported the Declaration  of Legal Principles Governing the Activities of States in the Exploration and Use of Outer Space adopted by the UN General Assembly on 13 December 1963 (see the UNOOSA website and the references given) which contained many of the elements of the Outer Space Treaty.  The US also signed that treaty on January 27 1967 and has ratified it, and is a depository government for instruments of ratification and accession.  See also Cheng chapter 9.





Again on February 2 1983, the US House of Representatives passed Joint Resolution H.J. 120 calling for immediate negotiations (with the Soviet Union) for a ban on weapons of any kind in space 'to avoid the financial, social, and human cost that could result from such an arms race' (Hearings Before the Subcommittee on International Security and Scientific Affairs, House of Representatives, Ninety-eighth Congress, November 10,1983; April 10, May 2, and July 26 1984, Arms Control in Outer Space, pp.225-7).  This called for the negotiation  of a comprehensive treaty prohibiting





(1) the testing, production, deployment, or use of any space-based, air-based, or ground-based weapons system which is designed to damage, destroy, or interfere with the functioning of any spacecraft of any nation; and





(2) the stationing in orbit around the Earth, on any celestial body, or at any other location in outer space of any weapon which has been designed to inflict injury or cause any other form of damage on the Earth, in the atmosphere, or on objects placed in space.  





The resolution called for verification procedures to be developed.  Significantly, the resolution also called on the President to request the UN to take the necessary steps to extend Article 4 of the Outer Space Treaty,





to include a ban on all kinds of weapons from space, including all weapons based in space for use against any target and all antisatellite weapons regardless of where they are based.





An article providing useful background material relating to this issue of the meaning of 'peaceful use', but no definite conclusion, can be found on the excellent web site of the Global Network Against Weapons and Nuclear Power in Space, http://www.space4peace.org, in the Space Law section.  The article by Hans-Joachim Heintze entitled 'Peaceful Uses of Outer Space and International Law', is in a series of articles from Bulletin No.17, August 1999, issued by the Information Network of Engineers and Scientists Against Proliferation (INESAP), and a Conference on Space Use and Ethics: Criteria for the Assessment of Future Space Projects, March 1999.





1.3  Present United States' Space Policy and 'Peaceful Purposes'





Current US space policy is contained in its 19 September 1996 National Space Policy (see Appendix 3). This states, amongst other things, that the US





is committed to the exploration and use of outer space by all nations for peaceful purposes and for the benefit of all humanity.





It further states that





The United States rejects any claims to sovereignty by any nation over outer space or celestial bodies, or any portion thereof, and rejects any limitations on the fundamental right of sovereign nations to acquire data from space.  The United States considers space systems of any nation to be national property with the right of passage through and operations in space without interference.  Purposeful interference with space systems shall be viewed as an infringement of sovereign rights.





However, the policy includes the statement that





'Peaceful purposes' allow defense and intelligence-related activities in pursuit of national security and other goals.





What is included in 'other goals' is not explained unfortunately.  Under National Security Space Guidelines  the policy states that national security space activities shall contribute to US national security by, a range of measures including, 





deterring, warning, and if necessary, defending against enemy attack;


ensuring our ability to conduct military and intelligence space-related activities;





Under Defense Space Sector Guidelines it states that





DoD [US Department of Defense] shall maintain the capability to execute the mission areas of space support, force enhancement, space control, and force application.





In accordance with Executive Orders and applicable directives, DoD shall protect critical space-related technologies and mission aspects,





together with a range of other requirements.  In  DoD news briefing on 8 May 2001, http://www.defenselink.mil/news/briefings.html, (see Appendix 4), US Secretary of Defense Donald Rumsfeld confirmed that this 1996 space policy 'is the policy today', and quoted the first sentence above relating to DoD obligations, and the section of the policy which states,





Consistent with treaty obligations, the United States will develop, operate and maintain space control capabilities to ensure freedom of action in space and, if directed, deny such freedom of action to adversaries.  These capabilities may also be enhanced by diplomatic, legal or military measures to preclude an adversary's hostile use of space systems and services.





Interestingly he did not go on to quote the remainder of this section which reads,





The U.S. will maintain and modernize space surveillance and associated battle management command, control, communications, computers, and intelligence to effectively detect, track, categorize, monitor, and characterize threats to U.S. and friendly space systems and contribute to the protection of U.S. military activities.





The interpretation of 'peaceful' as 'non-aggressive' rather than 'non-military' is clearly maintained in this policy, although what 'non-aggressive' itself now means appears to be in doubt.  Goals like 'space control', 'force application', 'deny such freedom of action to adversaries' are difficult to see being implemented through purely non-aggressive actions.


�
CHAPTER TWO








Weapons in Space








2.1  Introduction





This brings us to the crux of the present situation.  Rumsfeld in the 8 May news briefing was responding to a question about the possibility that the US is moving to put weapons in space such as satellite-killers and space based lasers.  The latter are the goal of a long standing and continuing research programme.  Rumsfeld failed to give an unequivocal answer to this question however, and sidestepped answering the same question directly on several occasions during this briefing, and also in subsequent news briefings where he has denied that the question of weapons in space is under discussion (see eg. DoD news transcript for 11 June 2001 of Rumsfeld's news briefing on 9 June http://www.defenselink.mil/news/Jun2001/t06112001_t609sdiv.html, Appendix 4).





He was reporting (see DoD news release No. 201-01, 8 May 2001, http://www.defenselink.mil/news/May2001/d20010508space.pdf, see Appendix 4) his responses to recommendations from a commission set up in 2000 to assess all US space policies and programmes. This commission, The Commission to Assess United States National Security Space Management and Organisation, presented its report on January 11, 2001.  Included in  the commission's report are comments on US military space policy as formulated by US Space Command.  Established in 1985, US Space Command in March 1998 produced what it calls its (near 100 page) Long Range Plan which lays out detailed plans and strategies for the control and dominance of space through force application from and in space using weapons stationed in space.  These plans and strategies are to be fully implemented by 2020 and envisage warfighting in and from space, and a space based fully effective missile defence system able to destroy ballistic missiles launched from any point on Earth, see http://www.spacecom.af.mil/usspace/LRP.  It is this Long Range Plan that is the basis for widespread and serious concerns in the international community for the peaceful future of space and space operations.





2.2  The Long Range Plan





The Summary section in this document states that,





This plan sets the course to attain desired 2020 warfighting capabilities, CONOPS [concepts of operation], and organisations necessary to protect US national interests and investments in space.  The combined effects of the current strategic pause, the evolving space and information age, and the possibility of a Revolution in Military Affairs (RMA) enabled by space capabilities, indicate that the time is right to have an integrated Long Range Plan for space.  Fulfilling the Unified Command Plan's mandate to shape the region of space USCINCSPACE [Commander in Chief United States Space Command] has identified key capabilities or thrusts that will ensure the United States remains the world's pre-eminent space power.





Key warfighting capabilities required to reach the goals of USSPACECOM's Vision for 2020 are identified.  The document does acknowledge more than once that at present, 'the notion of weapons in space is not consistent with US national policy.'  But it then states that





Planning for this possibility is the purpose of this plan should our civilian leadership later decide that the application of force from space is in our national interest.





The Long Range Plan is also concerned with the future economic well being of the US.  'The United States will remain a global power and exert global leadership,' it says,





The United States won't always be able to forward base its forces… Widespread communications will highlight disparities in resources and quality of life—contributing to unrest in developing countries…The global economy will continue to become more interdependent. Economic alliances, as well as the growth and influence of multi-national corporations, will blur security agreements…The gap between “have” and “have-not” nations will widen—creating regional unrest… Therefore, the United States will be challenged regionally and needs to dominate future battlefields. … One of the long acknowledged and commonly understood advantages of space-based platforms is no restriction or country clearances to overfly a nation from space.





 These 'future battlefields' clearly include space from an examination of this document.





A feel for the thrust of this document is obtained by examining the contents of chapter five, Control of Space and chapter six, Global Engagement.  Considering chapter five first, we read that the key objectives of control of space are:  Assured Access; Surveillance of Space; Protection; Prevention; Negation.  The chapter opens with a quote from General Thomas D White, Air Force Chief of Staff, 1955 who says,





The United States must win and maintain the capability to control space in order to assure the progress and pre-eminence of the free nations.  If liberty and freedom are to remain in the world, the United States and its allies must be in position to control space.  





The introduction to chapter five puts it rather differently.  It says,





Control of Space is the ability to assure access to space, freedom of operations within the space medium, and an ability to deny others the use of space, if required.





This does not bear out the principles of the Outer Space Treaty.  The introduction continues,





Achieving and maintaining Control of Space will influence all national and military objectives.  Future space programs will be 'consumer oriented' to assure information dominance to the warfighter.





Assured Access involves providing 'increased space-based capabilities to the warfighter' through the development of new space vehicles.  Surveillance of Space 'allows total battlespace awareness, freedom of operations, and deconfliction [!!!] of activities to, in, and from space-the cornerstones to enforcing the peace'.





The first priority of Protection is





to protect our vital national space systems, so they'll be available to all warfighters when and where they are needed. … The core of protection will be a robust battle manager that receives, processes, correlates, and distributes information reliably, unambiguously, and rapidly.  





Prevention 'denies an adversary's source of power from exploiting US or allied space capabilities, at least temporarily, by any means short of applying military force, including political, informational, or economic.'











Negation





means applying military force to affect an adversary's space capability by targeting ground-support sites, ground-to-space links, or spacecraft.  Negation will be executed when prevention fails.  High priority targets include an enemy’s ability to hold US and allied space systems at risk.





The plan then supplies details, including development time scales, for how each of these 'key objectives' will reach its desired 'end state for 2020', associated candidate systems, and potential technologies.





The Overview to chapter six, Global Engagement states that, 





In 2020 the US faces a wide array of national, transnational, and rogue actors who seek an advantage using highly lethal, low-cost weapons.  Pro-liferating weapons of mass destruction (and related delivery systems) with increasing range, accuracy, and lethality, pose extreme danger to North America and areas of interest abroad.





This is seen as a very negative view of future developments, driven by the military and their views and considerations.





The End State for global engagement (GE) is described as follows.





In 2020, GE expands warning and assessment from space for missile defense, as well as intelligence, surveillance, and reconnaissance (ISR).  It provides (1) worldwide situational awareness, (2) an integrated worldwide umbrella against missile attack, and (3) a limited ability to apply force from space against high-value, time-sensitive targets.





Its most unique attribute is its availability-on-demand support for warning, surveillance, or targeting information, as well as missile defense or Force Application.  All GE objectives will be executed through a USSPACECOM Battle Manager.





USCINCSPACE's vision, it says, 'seeks to revolutionise surface and air surveillance, missile defence, and Force Application from the ultimate 'high ground '[space] (italics in the original).  Integrated Focused Surveillance is the cornerstone of global engagement.  'Its systems provide on-demand, continual surveillance of high-interest-targets to support missile defense and force application for all commanders'.  How this will be achieved is spelled out in considerable detail.  It includes the use of space based radars and the space based infra-red systems.





Missile defence 'protects against ballistic and cruise missiles threatening forces and vital interests of the US and our allies', and envisages a 70% to 100% effective operational system by 2020, able ‘to engage targets throughout all phases’ of flight and to provide 'automatic evaluation of engagement results and enable immediate re-engagement if necessary'. …





 Developing capabilities should meet all requirements for Missile Defense by 2020.  Theater systems will cover some geographic areas, space-based systems will provide global coverage [against missile attack]. … Ground-based Interceptors, Space Operations Vehicles, Space-Based Platforms and [space-based] Lasers, and High Power Microwaves are crucial. … The Space-Based Laser and High Power Microwave will use directed energy to strike nearly all potential targets (emphasis added).





Missile defence by 2020 will be designed to provide protection against both ballistic and cruise missiles.  Reports this month claim that the US plans to launch a prototype laser into space as early as 2005 or 2006 mounted on a satellite to attack a target in the atmosphere ( V Loeb, Washington Post Staff Writer, 18 July 2001, p.A03).  However, most reports put the date for the deployment of this system at around 2012, with full deployment by 2020 of 18 to 48 large space vehicles equipped with lasers having a range of thousands of miles.








   �








This figure from the Long Range Plan shows space based weapons attacking a variety of targets. SBIRS Low is part of a space based infra-red system planned to detect ballistic missiles in flight.





Here we see plans for missile defence going well beyond the national and theatre missile plans normally discussed at present.  This Space Command system would have approaching 100% effectiveness, intercepting nearly all an enemy's missiles, and global coverage.  An information sheet recently posted on US Space Command's website sees this space based missile defence structure attacking and destroying missiles early in flight, and land based systems then mopping up any missiles not destroyed by the space based system (see Space Force Application p.1 in the new Space Command brochure).  So regardless of what the US is now saying concerning missile defence not targeting Russia or China, these countries would be subject to detailed scrutiny by the system's surveillance devices, and be open to be attack if this was deemed necessary from behind an impenetrable shield by 2020.





Chapter six also deals with Force Application.  This section opens with the following quotation from US National Space Policy.  'Department of Defense shall maintain a capability to execute the mission area of space support, force enhancement, space control, and force application' (Emphasis in the text).





The section continues by saying,





From its inception in 1985, USSPACECOM has been directed by the Unified Command Plan (UCP) to plan for and develop requirements in support of engaging ballistic missile attacks on the United States.  There are potential space-based solutions to this very difficult national missile defense challenge.  If our country were to pursue research and development of these space-based options, they would also offer attributes for the engagement of time-critical, very high value targets (besides BMD - Ballistic Missle Defence) anywhere in the world.  Force Application could hold a finite number of targets at risk anywhere, anytime.  In support of direction by the National Space Policy and Unified Command Plan, this Long Range Plan examines the possibility of force application in some detail. … We recognise that the NCA [National Command Authority] has the lead to define national policy in this area, and no capability can be implemented until the NCA directs this to occur.  Our objective is to plan for the future, conduct appropriate research, and propose possible pathways to achieve this capability. … We advocate building coalition support for space-based defensive systems and 21st Century treaties.  If successful, this construct will allow us to deploy potent defensive systems, but the source of threat will remain.  The next step is deploying systems for force application that add to collective security by strongly deterring rogue states (bold type as in original).





Research into at least some of the technologies required by this plan are clearly underway.  And whether the rest of the world will accept this plan as presenting a 'defensive system' is very doubtful.  If a coalition is formed supporting this plan, this will definitely polarise the world, dividing it into those within in the coalition, and those excluded from it.





The plan presents justifications for the militaristic space future it presents, and these have already been cited.  In fairness to the US it must be conceded that it is not alone in research efforts to develop space based, or space related weaponry.  The US intelligence community is reported as finding that at least 20 countries, including such diverse countries as India and Japan, are working on laser based anti-satellite (ASAT) weapons.  The US itself is active in this area of course.  Russia tested an ASAT weapon during the Cold War, and may well be continuing its research at some level.  China is reported to be developing an advanced ASAT weapon, a mini-satellite that attaches itself to an enemy satellite, destroying it or jamming its signals.  The US with its large fleet of satellites is threatened by these developments, but having such a large number of satellites and the most advanced space programme, is at a considerable advantage should space become an area of conflict.  Not only does it have greater redundancy in the sheer number of satellites, it is also much better prepared to neutralise the relatively few non-US satellites.





Should the US proceed with this plan for space based weapons, there is little doubt that China and Russia, and possibly others, would respond in kind.





Chapter seven of the plan deals with Full Force Integration, integrating space forces and space derived information with their counterparts on land, sea, and air, while chapter nine addresses the subject of The Vision: Focussed on the Warfighter.  These chapters will not be discussed here.





The very militaristic tone of this plan is tempered somewhat by reference in places to the research, environmental and economic benefits that could accrue from technology to be developed to implement the plan.  Further, the title of chapter eight, Global Partnership, offers some suggestion of a more non-military aspect to the plan.  However, examination of the chapter does not support this hope.  The chapter begins (in bold type), 





Global Partnership is a concept for leveraging domestic and international resources from the military, civil, commercial, intelligence, and national communities to strengthen the DoD's [Department of Defense's] space capabilities.  Additionally, these efforts will enhance confidence in coalition warfare through closer cooperation with our allies in space (bold type as in original).





The chapter seems largely concerned with cost and burden sharing.  Nevertheless, it says, discussing global partnerships,





Partnering doesn’t mean reduced vigilance for defense in and through space.  Its not a goal in itself, nor is it a naive attempt to provide peace and harmony by trading away our sophisticated technologies.  Instead, it recognises what the United States can gain by adding to our prowess in space and is a pragmatic attempt to bolster our war-fighting abilities and deterrence despite increasing worldwide competition.  In the years leading to 2020, partnering will also strengthen alliances and build confidence in coalition warfighting-envisioned by most defense analysts as increasingly necessary and common for conflict resolution.  Our partnering philosophy tries to build enduring relationships of mutual interest by reducing unilateral national requirements or satisfying them without spending more money.





The plan also discusses a considerable range of treaties, agreements and policies that the plan's authors consider will require modification or establishing as space operations, and involvement by the international community increases, including the ABM Treaty, although the Outer Space Treaty is not included.  The plan sees a vast expansion of space activity in coming years.  A US National Defense Panel 1997 report, Transforming Defense, National Security in the 21st Century, states that 'Commercial use of space is rapidly expanding on a global scale.  In the next ten years, more than 1,000 satellites are projected to be launched.  This represents a total investment of more than one-half trillion dollars'  At the same time, the plan says, Alvin and Heidi Toffler in their book, War and Anti-War, have observed that the 'way a nation makes wealth is the means by which it will choose to wage war.'  'US interests and investments in space must be fully protected to ensure our nation's freedom of action in space' the plan declares, in bold type.





In January 2000 the US Air Force's Space Warfare Center at Schriever Air Force Base, Colorado, conducted a war games exercise simulating war in space in 2017 (see Appendix 4).





Regardless of US claims in the Long Range Plan that it presents a defensive system, the plan is seen as a frightening document, fully justifying efforts within the international community and in the United Nations to develop and enact strong, binding international law to prohibit stationing or employing weapons in space.  However, the militaristic approach pervading the plan is not particularly new, see below.





'Master of Space' is a motto of the US Air Force Space Command, and some US military commanders have been similarly blunt about future US space plans for some time.  General Joseph Ashby, then Commander in Chief, US Space Command, said in 1996,





Its politically sensitive, but its going to happen.  Some people don't want to hear this, and it sure isn't in vogue but-absolutely-we're going to fight in space.  We're going to fight from space, and we're going to fight into space.





He spoke of space control and space force application saying, 





We'll expand into these two missions because they will become increasingly important.  We will engage terrestrial targets someday - ships, airplanes, land targets from space.  We will engage targets in space, from space.





The space commission report in its Executive Summary gives what certainly appears be a clear directive to the US Government that it should now prepare to implement the Long Range Plan.  This plan states more than once that it is not current US National Policy to deploy weapons in space, referring presumably to the 1996 National Space Policy.  Such a definite declaration has not been found in the 1996 policy.  Regardless, the space commission report is widely seen as saying that any such restrictions should now be set aside.  Further, a recent Long Range Plan Update states that 'Today, implementation is underway'.





2.3  Report of the Commission to Assess United States National Security Space Management and Organization





In January 2001, a commission set up to assess the organisation and management of space activities that support US national security interests, 'The Commission to Assess United States National Security Space Management and Organisation', reported its findings.  The commission was chaired until 28 December 2000 by Donald Rumsfeld, now US Defence Secretary.  A brief summary of some of its key findings, as presented in the Executive Summary of the report, is given here.  The full report from the commission can be found at the website www.defenselink.mil/pubs/space20010111.html





The commission unanimously concluded that the security and well being of the US, its allies and friends





depend on the nation's ability to operate in space.  Therefore, it is in the US national interest to:





Promote the peaceful use of space.





Use the nation's potential in space to support its domestic, economic, diplomatic, and national security objectives.





Develop and deploy the means to deter and defend against hostile acts directed at US space assets and against the uses of space hostile to US interests.





The commission recommended an early review and, as appropriate, revision of the national space policy.  The policy should  provide direction and guidance for those involved to:





Employ space systems to help speed the transformation of the US military into a modern force able to deter and defend against evolving threats directed at the US homeland, its forward deployed forces, allies and interests abroad and in space.





Develop revolutionary methods of collecting intelligence from space … 





Shape the domestic and international legal and regulatory environment for space in ways that ensure US national security interests and enhance the competitiveness of the commercial sector and the effectiveness of the civil space sector … 





The commission stated that an attack on elements of US space systems during a crisis or conflict 'should not be considered an improbable act.  If the US is to avoid a 'Space Pearl Harbor' it needs to take seriously the possibility of an attack on US space systems.'





Considering Space: Today and the Future, a section in the commission report, the commission said that,





The Commissioners appreciate the sensitivity that surrounds the notion of weapons in space for offensive or defensive purposes.  They also believe, however, that to ignore the issue would be a disservice to the nation.  The Commissioners believe the US Government should vigorously pursue the capabilities called for in the National Space Policy to ensure that the President will have the option to deploy weapons in space to deter threats to and, if necessary, defend against attack on US interests. … In order to extend its deterrence concepts and defense capabilities to space, the US will require development of new military capabilities for operation to, from, in and through space.  It will require, as well engaging US allies and friends and the international community, in a sustained effort to fashion appropriate 'rules of the road' for space.





Transform US Military Capabilities is the title of another section of the report.  It opens by saying,





The United States must develop, deploy and maintain the means to deter attack on and to defend vulnerable space capabilities.  Explicit national security guidance and defense policy is needed to direct development of doctrine, concepts of operations and capabilities for space, including weapons systems that operate in space and that can defend assets in orbit and augment air, land and sea forces.  This requires a deterrence strategy for space, which in turn must be supported by a broader range of space capabilities.





Areas needing improvement are then listed.  Regular exercises, including 'live fire' exercises are needed to test these space capabilities the section says.  The need to strengthen intelligence capabilities is again stressed.  And the next section, Shape International Legal Regulatory Environment  once more lays out the need for the US to see that present and future space law is couched in terms that do not constrain US space plans in any way.  It says, 





To protect the country's interests, the US must promote the peaceful use of space, monitor activities of regulatory bodies, and protect the rights of nations to defend their interests in and from space.  The US and most other nations interpret 'peaceful' to mean 'non-aggressive'; this comports with customary international law allowing for routine military activities in outer space, as it does on the high seas and in international airspace.  There is no blanket prohibition in international law on placing or using weapons in space, applying force from space to earth or conducting military operations in and through space.  The US must be cautious of agreements intended for one purpose that, when added to a larger web of treaties or regulations, may have the unintended consequences of restricting future activities in space.





In its Recommendations section, the report states that,





National security space organisation and management today fail to reflect the growing importance of space to US interests.  There is a need for greater emphasis on space-related matters, starting at the highest levels of government.





 …  The President should consider establishing space as a national security priority  (Bold and italics in original).





Details of how the recommendations made should be implemented are given, as are details of how the president's role might well be fulfilled.  In conclusion, the Executive Summary says that 'The Commission believes that its recommendations, taken as a whole, will enable the US to sustain its position as the world's leading space-faring nation. … '





Based on this material, the report from this commission is seen as giving clear direction to the US President to implement the US Space Command's Long Range Plan, and move from its present position that 'the notion of weapons in space is not consistent with US national policy' to a policy supporting and implementing plans for weapons in space.  Material seen subsequently reinforces this interpretation of the report. 





The report also clearly gives instructions to those involved, to ensure that space law is manipulated so that it does not impede such plans.  Obviously, despite its leading part when the treaty was being established, the US sees no impediment in the Outer Space Treaty to plans like those of US Space Command.  Deployment of weapons in space to attack long range ballistic missiles would, however, contravene the Anti-Ballistic Missile (ABM) Treaty’s ban on space based ABM systems or components thereof.





Rumsfeld in his 8 May assessment of the commission's report announced important changes in the way US military space is managed and organised giving the Air Force a major role as executive agent for space within the DoD.  He said, 





The Department of the Air Force will be assigned responsibility to organize, train, and equip for prompt and sustained offensive and defensive space operations (emphasis added).





The US Air Force reacted very positively to this announcement and in a 9 May news release (http://www.af.mil/news/May2001/n20010509_0629.shtml copy enclosed) Air Force Chief of Staff General M E Ryan stated that, 





As a nation we are more dependent on space than ever before for our economic and security needs.  These changes to our space program are necessary, and truly profound.  Its an exciting time to be on the edge of the transformation of our military space capabilities.





2.4  Space Power Theory





In a 1999 book length publication, Space Power Theory, by J E Oberg, seen only on the US Space Command website given above (see the Long Range Plan), the author presents a very interesting discussion of the need for a theory of military and commercial space power including as a major feature the control of space.  Oberg comments p.146 that,





Weapons for use in space, stationed in space, have been discussed since before space exploration began. … The impetus of recent reconsiderations of this question is chiefly an awareness of the increasing importance of space to the conduct of US military operations.





This passage occurs in chapter 6, Warfare in Space, in which Oberg says that present US policy against basing weapons in space resulted from decisions made during the cold war.  These were based on a belief in the Soviet's ability to counter them, and on their ultimate destabilising effect on





carefully wrought nuclear relations.  Though this policy was later hedged somewhat during the pursuit of the Strategic Defense Initiative, the popular view of space as a sanctuary, is one carefully crafted by the United States (p.148).





However, he goes on to argue, pp.149-50, that 





It is almost certain that at sometime early in the 21st Century, the fielding of space-based weapons will occur under the auspices of defense, in much the same manner as the nuclear weapon buildup that occurred within the latter half of the 20th.  And, like nuclear weapons, once fielded, there will be no reversing course.  This too is an historical lesson of warfare.  As the world now grapples with the proliferation of nuclear weapons that were once the province of superpowers, so too will it see the initial weaponization of space be followed by increasingly sophisticated armaments as proliferation occurs there as well. …





Given this prediction, what nation or military force would shun the opportunity to prepare itself for the inevitable?  And, if one's charter is the control of space, as is the US Defense Department's, how can you be expected to enthusiastically deny yourself the means to more competently conduct your mission?  The directive [in the 1996 US National Space Policy, National Security Space Guidelines, section  6 (g)] 'to ensure freedom of action in space and, if directed, deny such freedom of action to adversaries' clearly conjures images of space weapons.  Although the caveat [in section 6 (g)] 'consistent with treaty obligations' somewhat blurs this directive, the statement nevertheless maintains the effect of an open-ended clause under which the placing of weapons in space is virtually assured.





So much for Rumsfeld's claim in recent press briefings that the space commission report was not to do with weapons in space.  Oberg then considers when the US is likely to put weapons in space and proposes that this will occur under the rubric of ballistic missile defence.





It is under this rubric that the United States is most likely to act unilaterally, although a more probable scenario will see overtures to include US allies in fielding such a system (p.150).





This in 1999.  Considering the use of space weapons in a section with this title, Oberg sees this first happening against low earth orbit satellites 'which are a relatively vulnerable prey', and on p.153 suggests augmenting space based weapons 'with ground-to-space and air-to-space weapons to give a type of anti-satellite triad' (see below concerning the possibilities a new space treaty will need to address).





Looking to the future Oberg states pp.158-59 that,





Government policy makers, legislators, and judges must also be made to understand that yesterday's solutions may be incorrect for today's emerging technologies.  Perhaps even more importantly, there must be an understanding that space is the wrong arena to be accommodating and willing to let nonparticipants have an important role in the development of law and policy.





He sees commercial pressure as the force that will drive space developments.





If industry must innovate and cause the changes we expect to increase space power, then governments must provide an environment for private innovation.  Governments should take a look at the treaties, agreements and regulations in effect and determine how best to protect and yet manage this most volatile of mediums (p.152).





National security is another matter Oberg says p.164.





 All space-faring national governments want to preserve their access to space.  Those countries without a space program or space industry of their own want to receive the benefits of on-demand space services.  In conflict situations, the tendency for each side to deny space support to the other side could threaten space access for all countries.





The United States and other major space-faring nations should study the intended and unintended consequences of such actions.  Weaponization of space will make space war the inevitable spillover of terrestrial conflict.  The United States should use its influence within the United Nations to sponsor discussion of the adoption of voluntary limits on space-based weapons.  Since some types of weapons could have more than one use, the discussion should include means to prevent the use of space-based weapons, if ever deployed, against terrestrial targets.





Such voluntary limits will not prevent the eventual weaponization of space, but it could delay weaponization by some significant period.  Any delay of time when conflicts move into space works to the benefit of space-faring nations.  Unlike previous strategic theories, the building of a space battle fleet is not the first priority of space power.  The use of space, and the protection of that use, is the primary directive.  Eventually, weapons will be on orbit around the celestial bodies of our solar system.  We must be ready with practical, working designs and the will power to protect space for our national security (pp.163-64).





Unfortunately US actions in the UN are not following this course.  On the contrary, the US consistently blocks discussion in the UN of weapons in space claiming existing treaties and agreements adequately address the issue.  The clear goal of the US is seen as being the military domination of space to ensure US economic and industrial exploitation of space resources.





This publication warrants detailed study.  A short summary of Oberg's arguments can be found in New Scientist, 2 June 2001, pp.26-29.  Oberg here presents a more benign view of why weapons may be deployed in space and how they might be used than in his book or to be found in the Long Range Plan.





Countering these predictions of Oberg's however are the spirit of the 1967 treaty, the UN resolutions cited earlier and other actions, demonstrating unambiguously that it is not the will of the international community that space should be allowed to become a site for the deployment of weapons, intended for defence of space assets or for offence.


�
CHAPTER THREE








A New Treaty is Needed








3.1  Introduction





We have seen that through actions in the UN over a long period and including very recent actions, the international community has voiced its clear and unmistakable desire to see space remain a peaceful region, free from weapons and aggressive actions.  This was affirmed again in 1982 at the second UN conference on the exploration and peaceful use of outer space, UNISPACE II, in a set of principle recommendations approved by delegates from over 100 countries.  Recommendation 5 was that





"the testing, stationing and deployment of any weapons in space should be banned", and that there should be legislation to prohibit the placing of weapons in outer space.





see Treaties and Alliances of the World 1995 edition (6), p.148.





In July 2000 the European Space Agency in an unprecedented report on space ethics , The Ethics of Space Policy, published by the agency and UNESCO, stated that space should be proclaimed a scientific territory available to all mankind, see http://www.unesco.org.





3.2  Why a New Treaty?





It would seem possible to achieve the required goal of banning all weapons from space by amending the Outer Space Treaty as is allowed under the treaty.  There is considerable resistance to this course of action.  It is considered that this treaty has established widely accepted norms for outer space which, while not comprehensive, are nevertheless very important, and to modify the treaty now might undermine its present support.  People involved with the problem like Rebecca Johnson are also concerned that some countries might argue that the treaty is now outmoded and should be abandoned.  Further the 1967 treaty was also written in times of very different technology, and is couched in undefined terms like 'outer space', 'peaceful purposes' that now need clarifying.





A much better approach that would simultaneously strengthen the 1967 treaty is to prepare a new treaty in which all important and legally binding terms are clearly and unambiguously defined.  A new treaty also allows many more aims to be realised more explicitly than can be achieved by amending an existing treaty





Rebecca Johnson has proposed doing just this in papers to a United Nations regional disarmament conference held in Wellington in March this year and to an International Space Conference in Moscow this April. She proposes organising a conference of concerned states outside the UN to negotiate this new treaty.





Others have argued for a new treaty but developed within the UN.  France, for example, in a publication by the French Ministry of Defence entitled Arms control, disarmament and non-proliferation: French Policy, Paris 2000, calls for a 'universal and internationally verifiable treaty' to achieve the goal of banning weapons from space (p.64) in a section of the document on Space Without Weapons pp.62-65.  Canada in the UN Conference on Disarmament (CD) in 1999 called for the negotiation of 'a convention for the non-weaponization of outer space' (see CD/1569, 4 February 1999, details given below and see Appendix 5), and China made a similar but more detailed call in the CD in Working Paper dated 9 February 2000 (see CD/1606, see Appendix 5).  Both were recommending working through the UN to achieve their goals.  Russia has made similar proposals along with other countries like Bulgaria, Colombia, Greece, Iran (see below), and there have been further recent proposals in the UN for action on this question.





3.3  Why Not Through the UN?





Two bodies have been established within the UN structure that should, in principle, be expected to be the appropriate bodies to prepare and negotiate a new space treaty banning weapons in space.  These are known as COPUOS and PAROS.





COPUOS started life as an Ad Hoc Committee on the Peaceful Uses of Outer Space (COPUOS) set up within the UN in 1958 soon after Sputnik,  but only settled into an operative form several years later when its membership had been expanded from an initial 18 to 28 with a reasonable balance between Western-bloc, Soviet-bloc and neutral-bloc nations agreed, see Cheng pp.691-94.  However, in the near 40 years of its life, COPUOS has not yet settled the regularly discussed question of the boundary between airspace and outer space.  Further in a COPUOS report in the official records of the 55th session of the UN General Assembly, in 2000, Supplement No.20 (A/55/20) (see the website of the UN Office for Outer Space Affairs http://www.oosa.unvienna.org), the question of new space law is discussed and there is clearly conflicting opinion in COPUOS concerning the need for new law, see p.19 of the report.  COPUOS seems too cumbersome to look to as the source for new and effective space legislation in time to prevent the plans of US Space Command, and similar plans by other countries if such exist, from being implemented.





A second body, an Ad Hoc Committee on the Prevention of an Arms Race in Outer Space (PAROS), was established by the CD in 1985 but has had a chequered history since.  Rebecca Johnson who has long experience with the workings of the CD and other UN bodies reports that 'The Conference on Disarmament in Geneva has for over two decades had the agenda item "Prevention of an Arms Race in Outer Space" (PAROS) although for much of the time, the issue failed to get into the programme of work' (paper to the International Space Conference, Moscow, April 11-14, 2001, p.5 and see Disarmament Diplomacy April 2001, pp.8-16).  She examines problems with PAROS and says,





Recognising the political realities, which mean that PAROS in unlikely to get properly addressed, let alone negotiated, in Geneva in the near future, it is time for a group of states concerned about keeping space peaceful to take the lead and establish a conference somewhere outside Geneva to look into these issues with a view to preparing and then negotiating a Treaty to Prevent War in Space (p.7, Moscow paper).





3.4  Grounds for a New Treaty





It is considered that sufficient grounds for developing a new treaty have already been provided.  Nevertheless, it is worth considering other important grounds before proceeding to discuss the form a new treaty might take.





(a)  The Will and the Wellbeing of the People





It appears to be universally accepted that outer space, or space, is an international region not subject to the national laws of any country.  Further, signatory states to the Outer Space Treaty accept that space is governed by international law including the Charter of the UN.  As Judge Weeramantry of International Court of Justice fame stresses,





The UN Charter begins  'We the people of the United Nations' - thereby showing that all that ensues is the will of the peoples of the world.  Their collective will and desire is the very source of the United Nations Charter and that truth should never be permitted to recede from view 





signifying that it is the will of the people of the world that has to be acknowledged in activities governed  by the UN charter (see his small book The Illegality of Nuclear Weapons (7), Introduction, section 3).  He also cites other keynote concepts in the opening words of the Charter.  The Charter's next words, he writes, refer to the determination of the people of the world to 'save succeeding generations from the scourge of war'.  Preventing an arms race in space is certainly a concrete step towards achieving this goal.  The dignity and worth of the human person, and the equal rights of nations large and small are further observations in the preamble to the Charter.  Maintaining space for peaceful purposes and accessible by all recognises these principles fully.  The next observation 'refers to the maintenance of obligations arising from treaties and "other sources of international law"' (emphasis added by Judge Weeramantry), very relevant in relation to preservation of the Outer Space Treaty and related treaties and agreements relating to space, and to a new space treaty.  The final relevant observation he cites from the preamble is the object of promoting social progress and better standards of life in larger freedom.  Squandering very large amounts of resources on space weapons, and thereby risking a new arms race are not consistent with these goals.





The recent UN resolutions cited earlier make clear what the will of the people is in relation to weapons being banned from space.





(b)  The Threat or Use of Force





Judge Weeramantry discusses the concept of a 'Threat of Force' under the UN  Charter.  He presents material which enables him to state that  (see ref. 7 chapter 5, section 3)





It is to be observed that the United Nations Charter draws no distinction between the use of force and the threat of force.  Both equally lie outside the pale of action within the law.   … The principle of non-use of threats is thus as firmly grounded as the principle of the non-use of force and, in its many formulations, it has not been made subject to any exceptions.





The relevance of these observations here is that the types of weapons being contemplated by the US to be stationed in space are considered to constitute a threat to others, a threat of use of force, and are therefore illegal under the UN Charter which the 1967 treaty invokes.





The common preambles to the two recent UN resolutions 54/53 and 55/32 (copies included, see Appendix 2) provide further grounds for calling for a new treaty.





(c)  Calls for a New Treaty





We have seen evidence supporting widespread recognition of the need for a new space treaty.  The two UN resolutions call for some new mechanism to prevent an arms race in outer space, and a new treaty would achieve this.  Others have argued for a new treaty but developed within the UN, France, Canada and China for example, as we have seen.  Russia has made similar proposals along with other countries like Bulgaria, Colombia, Greece, Iran (see the COPUOS report to the 55th session of the UN General Assembly cited earlier, p.19 section 160), and there have been further recent proposals in the UN for action on this question.  Russia stated that 'The issue of PAROS has for many years and remains to be among the top priorities for the Russian diplomacy' when announcing the recent Moscow conference on this issue.  Rebecca Johnson cites instances of calls for some such treaty in her paper to the Moscow conference p.7.


�
chAPTER FOUR








The New Treaty








4.1  Introduction





For this to be developed it is considered important that the two issues of missile defence and weapons in space be kept separate in the sense that in developing a treaty to ban weapons in space, no attempt is made in the same treaty to address missile defence directly.  A ban on weapons in space could well impinge on missile defence depending on the proscriptions built into the new treaty.  The reason for so arguing is that there are very different questions involved in the two issues, and very different time scales.  No-one is at present proposing a treaty to ban missile defence, but many of voices are calling for a new space treaty .





This new treaty can be quite specific since there appears to be a considerable body of law relating to commercial and other non-military activities in space, see the references given and COPUOS material at the UNOOSA website.  The proposed new treaty would also offer an alternative to the need to deploy weapons in space to protect national space assets, as the US sees necessary at present.





It might seem pointless to proceed with developing a new treaty which the US in particular is unlikely to accept, at least willingly.  However, there are precedents for proceeding on such a path and succeeding.  The very rapid success of the recent treaty banning landmines is a very striking and important example.  It is widely recognised that the driving force behind this 1997 treaty was a diverse coalition of over 1500 non-governmental organisations (NGOs) in 90 countries, the International Campaign to Ban Landmines (ICBL) formed in 1992.  This coalition and its coordinator, Jody Williams, were awarded the 1997 Nobel Peace Prize  for starting 'a process which in the space of a few years changed a ban on antipersonnel mines from a vision to a feasible reality'.





Also even though the US has refused to ratify the Comprehensive Test Ban Treaty, work is proceeding to implement the treaty.  The British American Security Information Council (BASIC) (http://www.basicint.org) in its 10 March 2001 newsletter. No.77, ISSN 0966-9175 reports that





… consultations among about 80 signatory states for implementing the treaty continue apace.  Despite the persistent problems, the 13th session of the PrepCom was ground-breaking, wrapping up work in an unprecedented two days.  The PrepCom which was established in March 1997, is in charge of implementing the treaty's verification system.





New Zealand is involved in, and is contributing to, this verification system and its implementation which is proceeding.





The approach proposed here is to develop the treaty, get it supported by the bulk of the international community, both governments and civil society, as should happen without any difficulty if the treaty is carefully and properly set out, and then leave it to the US and any other abstainers to respond to this situation positively, or be seen as pariahs by the international community.





Many NGO groups should support such a treaty.  The Abolition 2000 coalition which includes over 2000 groups should definitely support it, as would Bruce Gagnon's organisation Global Network Against Weapons and Nuclear Power in Space and associated groups, which are active in many countries.  Many other NGOs devoted to preventing any arms race and eliminating all weapons of mass destruction should also give this project support.  It is also hoped that support from the New Agenda Coalition and Middle Power Initiative groups in the UN would be forthcoming for the treaty and its passage.  





4.2  The New Treaty - Problems of Definition





Any new space treaty of the sort being considered will need to address a number of fundamental questions.  These are considered next, and involve a number of technical terms which will have to be defined.  These include:





(a)  'Peaceful' in Peaceful Purposes





'Peaceful' is here defined as meaning 'non-aggressive'.





(b)  The Boundary of Outer Space - 100 kilometres Above Sea Level





It is vital for a new treaty to define 'outer space'.  It seems clear on legal grounds alone that outer space is distinct from airspace, the region used by normal aircraft to give a crude definition.  This follows because while airspace is subject to national appropriation, nations claim national rights in the airspace above their country, it appears to be accepted universally that outer space is not subject to national appropriation.  The Outer Space Treaty for a start prohibits this in Article 2, and legal opinion in the references given confirms this.  So we have two adjoining regions covered by different law.





One argument that makes this clear is that the airspace above the earth rotates with the earth, so any country always sees the same airspace above it.  However, as the earth rotates, a given country sees ever changing regions of space pass overhead.  There is no fixed region of space permanently above it to which it could claim national rights.  There must be a boundary set to airspace somewhere.  However, Cheng in a 1960 paper challenged this argument, see ref.1, pp.34-5.





A range of arguments is to be found in the references given as to where this boundary should be set.  The overall outcome from examining these is here claimed to support a boundary set at 100 kilometres (km) above sea level.





Jasentuliyana presents material in that illustrates the differences in opinion about setting a boundary for outer space, and the lengthy debates that have resulted, in COPUOS for example.  He gives no definite proposals for where any boundary should be set.





Jasani pp.7-8 discusses proposals made within the UN on where airspace ends.  These are all based essentially on certain atmospheric effects on any craft travelling through the atmosphere.  He says that an altitude of 110 km above sea level 'has often been discussed' as the boundary height.





Cheng has discussed this question extensively in his papers in the 1997 collection. Using a similar argument based on navigation by conventional aircraft he set a boundary at somewhere between 40 and 120 km in a 1965 paper, and argued that attitudes toward the right of passage of orbiting satellites also favoured a 'fairly low limit', pp.81-84.  In lectures given in 1979 and published in 1981 he presents arguments based on the lowest perigee or altitude of satellites launched between 1957 and 1975 to suggest a boundary at around 96 to 110 km, and cites 1979 Soviet proposals supporting a boundary no higher than 110 km, see pp.393-97, an interesting section of this book.  He wrote again in 1980 about this problem and in chapter 14 presents an extended discussion of it, including more support for a boundary at around 100 to 110 km, see pp.425-48.





Diederiks-Verschoor examines the boundary question in chapter 2 of the 1999 edition of his book, ref.2.  He presents a range of criteria that could be used to fix the boundary, and a range of arguments favouring various approaches from a definite boundary to no fixed boundary, the boundary being set according to the circumstances surrounding the various activities in space.  However, the evidence he does present for where a boundary might be set do support a boundary at 100 km being acceptable.





A 1984 publication, Space Activities and Emerging International Law, edited by N M Matte, OC, QC (8) reports, p. 240, developing countries favouring acceptance of a boundary at 100 to 110 km above sea level, and argues the matter quite fully in chapter 6.  Considerations based on the nature of the atmosphere are discussed in considerable detail, and other factors that relate to establishing the boundary such as the lowest heights that might occur in future satellite orbital paths, these being considered to be orbiting in space.  Very low orbit satellites tend to be very short lived however, as he points out.  He does present material reinforcing the proposal that the boundary be set at 100 km, although all the above authors do reproduce some of the same material, so caution is needed in weighing the support for 100 km.  The Soviets repeated their proposal for a boundary 'at an altitude not exceeding 110 km above sea level' in a Working Paper submitted to the COPUOS in 1983, see UN Doc. A/AC.105/C.2/L.139 (1983).





Oberg in Space Power Theory, pp.79-80, gives the most recent discussion of the boundary question seen.    He says, p.80, that





Originally by precedent, and now by long habit, the de facto limit of sovereignty [over airspace] is based on a physical feature of orbital flight; it is considered to be below the altitude of the lowest possible short-term stable orbit (about 160 km), while being above the altitude of the highest aircraft and balloons (about 30 km).  For numerical aesthetics, a figure of exactly 100 km has long been discussed but not officially accepted.  The USAF, for example, uses 80 km as the altitude required for the award of 'Astronaut Rating'.  Soviet delegates to the United Nations repeatedly called for a figure of "110 km or less". During ascent to orbit, NASA's space shuttles complete their main engine burn at an altitude of about 84 km, and NASA uses 400,000 ft (122 km) to define "entry interface" when returning shuttles first begin to encounter aerodynamic forces.  Descending shuttles have passed above other nations (such as Canada) at altitudes of 80 km or less without asking permission.





The claim that a boundary height of 100 km should be proposed for a new treaty is based on this material.





(c)  Definition of 'Weapon', 'Weapons System', 'Components of a Weapons System'





A definition of 'weapon' will be needed for a new treaty that aims to prohibit weapons from space.  The French propose that





any satellite or space object in orbit around the earth or any other celestial body which has at least one active function capable, by direct action, of destroying, seriously damaging or intentionally interfering with the operation of any device located on earth or above the earth within the atmosphere or in outer space should be regarded as a weapon in  space.





see Arms Control, Disarmament and Non-Proliferation: French Policy, Ministry of Defence, Paris, 2000, pp.60-64.





Canada has proposed a definition of sorts in a paper to the UN conference on Disarmament, CD/1569 4 February 1999, in which the authors say





There is currently no arms race in outer space.  Canada accepts the current military uses of outer space for surveillance, intelligence-gathering and communications.  Our focus is on the non-weaponization of outer space, i.e. no positioning of actual weapons in outer space. … 





By 'weapon' we mean eg. 'any device or component of a system designed to inflict physical harm through deposition of mass and/or energy on any other object'.





This definition is more a definition of weapons generally than a definition specifically confined to weapons designed for use in space.





Extending some accepted definition to cover weapon systems and components thereof should not be difficult.  The French definition could easily be extended to read, 'any satellite or space object, or system or combination of systems, in orbit … ' (see below regarding the use of the term 'deploy').





A new treaty will need to ban not only the use of weapons within and from space, but also the use of weapons into space.  Including their use into space involves banning anti-satellite weapons, and this will be required if countries with assets in space are to be persuaded to give up their right to defend those assets with actual weapons.





This raises the further question of the use of weapons in or from space that are not intended to be stationed in space.  Anti-satellite weapons are one such class of weapons.  It is possible to conceive of missiles launched from earth and intended to operate in other ways and against other targets than satellites, against orbiting space vehicles or platforms of the type discussed in the Long Range Plan for example.  Oberg considers such ground-to-space or air-to-space weapons possible, see the earlier discussion of his publication, p.18.  A new treaty will also have to ban such devices being used in space.





There is a considerable problem here with missile defence interceptors designed to destroy an incoming ballistic missile in its mid-course phase while it is still in space.  This is a case of a ground based weapon being used in space.  To avoid conflict with missile defence systems it may well be necessary to distinguish between weapons that act against targets that are not deployed in space but are only traversing space and will not remain in any form of stable orbit, and those designed to act against systems deployed in space.





New space law will have to set out demarcation lines to differentiate between military objects in outer space that are not considered to be weapons, and those that are classed as weapons.  There are several hundred satellites already orbiting in space and many have a military purpose in part or whole.  It is not conceivable that these will be removed to comply with any new space law.  How these are to be classified will have to be clarified.  It would seem that there are precedents from non-space military systems that could be useful here, command, control and communication devices, and radars would not generally be classed as 'weapons', able to inflict direct physical damage on animate or inanimate objects, yet they contribute to the actions of weapons or weapons systems. 





(d)  'Deploy in Space' rather than 'Place in Orbit'





The Outer Space Treaty requires signatory states to undertake not to 'place in orbit' weapons of mass destruction.  This 1967 treaty was written in times of very different technology from that available now, when the only objects in space were satellites in orbit.  We now have the space shuttle which is capable of entering space, going into orbit if required, and returning to earth, and the devices being considered by US Space Command for its weapons and weapons platforms are likely to be equally versatile.  Space operations vehicles and space platforms, and space based lasers and similar weapons, are all certain to require high degrees of flexibility in their operation.





The term 'place in orbit' is no longer relevant in a space treaty of the sort being considered.  It is proposed that instead this treaty should use the term 'deploy' in reference to weapons.   Here, 'Deploy' means 'Position Ready for Use'.





The new treaty would then contain an article to the effect that states party to the treaty undertake not to deploy in space, to operate in or from space, any system or combination of systems constituting a weapon as defined in this treaty.





They would further undertake not to deploy any system or combination of systems constituting a weapon as defined in this treaty, and designed to operate into space from the earth or from within the atmosphere.  This is designed to cover the possible types of weapons that could act from earth like anti-satellite weapons, or from within the atmosphere, discussed above.





(e)  Aggressive Actions





This new treaty should prohibit both the use of weapons, and any other type of aggressive action, and the threat of use weapons or the threat of any other type of aggressive action, in accordance with the UN Charter and other international agreements where the use and threat of use are equally prohibited.  If space is to be used only for peaceful purposes, interpreted as non-aggressive purposes, it is clear that aggressive actions must be prohibited by this new treaty.  This could provide an alternative approach to the question of defining what the new treaty does and does not prohibit.





Rather than prohibiting specifically defined weapons, it could prohibit all aggressive activities, to be defined, including the use of any devices or techniques that result in aggressive actions, such as weapons defined in a quite general way as the Canadians propose for example.  A possible definition could be something like:





Aggressive Action     Any action by any individual or group of individuals, or by any state or group of states, within, into or from outer space that is prejudicial in any sense to the wellbeing of any other individual or group of individuals, or state or group of states, is termed an aggressive action.  





The reference to individuals or groups of individuals is intended to apply to industrially controlled space assets where industrial sabotage could pose a future problem.  Even though the new treaty is directed at space weapons, all acts of aggression should be prohibited if space is to be a region of exclusively peaceful activity.





Deploying devices in space, or on earth or in the atmosphere and designed to act into space, that are capable of, or intended for aggressive actions thus constituting a weapon or weapons, would be deemed aggressive actions because even if not used they pose a threat of aggressive actions.  All such actions would be prohibited under the new space treaty.





A definition of 'aggressive' as activities or systems that can undertake and accomplish an attack; it is not the intention that counts, it is their objective capability, was given earlier, see section 1.2 (b).  Cheng was also cited in section 1.2 (a) as stating that aggressive acts are contrary to international law and the Charter of the UN, particularly Article 2 (4) of the Charter, and that this applies universally throughout space (see Cheng ref.1,  p.521).





There are problems relating to aggressive actions that will have to be solved.  For example, the use by one country of military surveillance satellites to overfly a second country and observe activities, military or otherwise, in that country without permission from the government of that country could well be seen as an aggressive action by the second country.








4.3  Verification Measures





We also need to work out effective verification measures to be incorporated in a new space treaty.  Two recent publications address this problem.  The United Nations Institute for Disarmament Research (UNIDIR) announced in its latest newsletter, No.39, a book entitled Building Confidence in Outer Space Activities edited by P G Alves, Head of Political Affairs, UNIDIR.  It 'sets out to clarify some of the prerequisites and modalities of a confidence-building process in outer space'.  It examines the role of earth to space monitoring in enhancing the safety of outer space activities and preventing the deployment of weapons in that environment.  The book concludes by proposing the creation of an International Earth-to-Space Monitoring Network.  'It is the result of efforts by several experts on outer space matters … '.  This book has not yet been seen but looks extremely useful (available from Dartmouth Publishers, ISBN 1-85521-630-2; e-mail newsletter@unog.ch).





The second publication is a paper by J Scheffran in Disarmament Diplomacy for March 2001, pp.21-26, entitled 'Moving Beyond Missile Defence: The Search for Alternatives to the Missile Race'.  Dr Scheffran is a physicist and senior researcher at the Technical University Darmstadt, Germany, and co-founder of the International Network of Engineers and Scientists Against Proliferation (e-mail: scheffran@hrzpub.tu-darmstadt.de).  While his paper is directed primarily at the problem of missile defence systems, Scheffran also discusses the related problem of weapons in space, and verification methods for both ballistic missiles and space launch vehicles.





He discusses a variety of technical and non-technical means for monitoring ballistic missiles which should be applicable to monitoring space launches, or launches of devices intended to be used in space from the atmosphere.  He sees inspections of launch and other related sites, random short notice inspections and challenge inspections of declared or undeclared sites as vital for a satisfactory verification programme.  Pre-launch inspections would ensure that no undesirable payload is used.  This would all require a cooperative situation between states party to a new space treaty.  There are non-intrusive techniques for determining payload types that should not involve disclosure of commercially sensitive information he says.  Under a comprehensive space launch notification agreement, any non-notified launch would be prohibited and detection of launch facilities other than agreed launch pads would indicate a violation of the agreement.  Such launch sites can be detected using existing space based technology unless they are well concealed.  Scheffran has written extensively in this area, and his paper is well referenced.  It warrants detailed study when setting out the bases for a comprehensive monitoring and verification system.





4.4  The Treaty Articles





The preamble to, and articles in, the new treaty will need careful and detailed thought.  What follows are merely suggestions concerning some of the considerations and matters these articles should address.





The new treaty should at least:





1.  In its preamble, follow the 1967 treaty modified in accordance with considerations voiced in the recent UN resolutions for example and other relevant recent statements of concern.





2.  Reaffirm the major considerations in the preamble to, and the articles contained in, the 1967 Outer Space Treaty.  In particular, space - including the Moon and all other celestial bodies - is to be used only for peaceful purposes.  Space is an international region and not subject to the national appropriation by claim of sovereignty, by means of use or occupation or by any other means.  Space is available to all on an equal basis.  Space is subject to international law including the UN Charter.  Other aspects of that treaty to be included as seen appropriate and subject to any necessary modification to acknowledge changes since 1967.





3.  Prohibit all acts of aggression.





4.  Ban the testing, production, deployment or use of weapons in space.  The new treaty should contain an article to the effect that states party to the treaty undertake not to deploy in space, to operate in or from space, any system or combination of systems constituting a weapon as defined in this treaty.





5.  Ban the testing, production, deployment or use of weapons designed to act into space.  They would further undertake not to deploy any system or combination of systems constituting a weapon as defined in this treaty, and designed to operate into space from the earth or from within the atmosphere.





6.  Require the notification of all planned space activities with details of their nature and intent, and of all launches of objects into space.  The 1967 treaty should be consulted here.





7. Establish monitoring and verification procedures, and a monitoring/verification control organisation.  Possible means for verification have been outlined.  The pattern set by the monitoring programme for the CTBT could provide a useful model here.





Following proposals in the Working Paper from China, CD/1606, 9 February, 2000:





8.  Include an article on "permissible activities" - to help distinguish between activities that are prohibited and those that are not.





9.  Include provision for appropriate national implementation measures - and the designation or establishment of organisations to ensure that states party to the treaty implement it consistently and effectively.





10.  Include a disputes resolution mechanism - for consultations, clarifications and resolution of disputes to address any suspicions or disputes that might arise.  This could, for example, deal with instances of non-destructive interference with the space assets of one country by some other party.  Non-destructive interference can result from a satellite being subject to intense radiation of various types which interferes with its functioning without destroying the satellite, as one instance of non-destructive interference.  Such an action would constitute an aggressive act.  This mechanism could also deal with accidental damage to eg. satellites by space debris, by collision or in some other way.





11.  Contain appropriate confidence building measures - to enhance mutual trust among states party to the treaty.





12.  Contain articles dealing with the procedural articles found in international legal instruments - dealing with amendment, length of validity, signature, ratification, entry into force, depository and authentic texts, and any other similar issues.





A 1984 draft treaty drawn up at a conference of scientists against the mlitarisation of space in Goettingen, July 1984, is included in Appendix 5 for comparison.





Some interesting recent statements of US views on the issue of weapons in space and future space law can be found on the web site http://www.space4peace.org given earlier.


�
CONCLUSION








The UN in its 1999 and 2000 resolutions reaffirmed the 





will of all States that the exploration and use of outer space, including the moon and other celestial bodies, shall be for peaceful purposes and shall be carried out for the benefit and in the interests of all countries …





and in mid-July 2001 the European Space Agency said that 'Space should be proclaimed a scientific territory available for all mankind'.





To see the future use of space meet these goals will require a massive and urgent effort by the international community to develop, and have generally accepted, new binding regulatory law covering the use of space.  The US is very unlikely to agree to such a move, or to readily accept as binding any such legislation.  But as argued it is possible that if the vast majority of the international community signed up to a new set of space laws, the US might find it politically very difficult to reject them, or reject them completely.  It is quite clear from the US Space Commission report that if something like this is not attempted, the US will act to manipulate future discussions of new space law to suit its own purposes, including the stationing of weapons in space.





Also as argued, in developing new space law missile defence should be decoupled from  considerations of banning weapons in space.  To deploy a national missile defence system is a national decision and if the US proceeds with this, that is their national right regardless of the impact on other nations.  The question of weapons in space involves an international region, outer space, not subject to national control.  Decisions affecting the future of this regions must be decided by the international community, no nation any longer having the right to dictate the future use of this region unilaterally.





The US Space Command argues the need to develop space forces to protect its commercial, and in the future military space assets.  It argues that this exactly analogous to the situation in the past when countries developed navies to protect their commercial interests.  But the analogy is false because for space the situation is markedly different.  When maritime commerce first developed nations were relatively isolated, and it was as they began to interact that the need for navies to protect shipping arose, and maritime law developed, and continues to develop as The Law of the Sea, to govern the safety of commercial shipping and the rights of naval forces.





The situation in space is quite different.  Space is an established international region governed already by international law, and an international body, the UN, can speak for how space is to be used and controlled once appropriate new space legislation is developed.  It is the international community that should set future space law, not any individual nation like the US by its actions.  And this future law does not have to allow weapons in space to protect the space commerce of countries operating in space.  Further, there is at present no great commercial competition in space and there are no rival space 'navies' to protect the commerce of their respective countries.  The international community still has the opportunity to decide how space commerce will be controlled and protected in the future before strong commercial competition develops in space and rival space 'navies' start to face off against each other.  The US Space Command's analogy is completely false and presented as a weak justification for their plans to put weapons in space.  





The fundamental point is that we do not have weapons in space now, and from the effectively universal support for the 1999 and 2000 UN resolutions, and many similar earlier actions, the international community does not want to have them there.  As has been argued, it is the international community that now needs to take the initiative in developing this new space law and a new space treaty embodying it.
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