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Introduction

1. I wish to make a submission on the Government’s proposals in the Discussion Paper, “The Foreshore and Seabed of New Zealand: Protecting Public Access and Customary Rights”. I do  so as a third-generation pakeha New Zealander who has 

· a passionate commitment to the building of a strong and harmonious national society,   based on the recognition and protection of the rights and interests of all New Zealanders, including the special rights and interests of Maori as the tangata whenua;

· no affected property interest or party political affiliation; and 

· a good deal of experience in the practice of constitutional and international law, and in the reform and development of the law, but no special expertise in the matters dealt with in the Discussion Paper. 

The need to balance interests 

Identifying the interests

2. I accept that there are a number of potentially conflicting interests in the foreshore round our coast, and in the seabed of the adjacent waters, but I do not think that these interests have been accurately identified.  The Summary of the Government’s Proposals acknowledges only the Maori concern about “the modern day recognition of customary interests significant to Maori culture”  (p 2). The Discussion Paper as a whole ignores the Maori interest in the commercial exploitation of such property rights in the foreshore and seabed as they may still possess.  This interest apparently prompted the approach to the Maori Land Court in the first place.  Pretending that this interest does not exist, or is not valid and can therefore be left out of consideration, is not a basis for the fair dealing on which any lasting accommodation of competing interests depends. 

Ownership, by itself, not an adequate basis for accommodating competing interests

3. The Government’s starting point is that the foreshore and seabed should not be subject to private rights of ownership.  I accept that “ownership”, taken alone, is not an adequate basis for the accommodation of all the competing interests in the foreshore and seabed, but that does not mean that any existing ownership rights should be legislated out of existence, especially on a basis that is not even-handed as between New Zealanders who are not Maori and those who are. I return to that point below (paragraphs 19 - 32).

4. “Ownership” is an inadequate way of accommodating the competing interests if it means that only “owners” have rights and people who are not owners have none.  I believe that it will be necessary to develop a conceptual basis for rights that cut across ownership so that the interests of people who are not owners can be adequately met.  I base this belief on my involvement in the development of the modern international law of the sea and the way in which all the competing interests, worldwide, were eventually accommodated.  

Features of the modern law of the sea

5. Under the customary law of the sea, coastal states had sovereignty over – or “owned” - a relatively narrow territorial sea, subject to a right of innocent passage by foreign ships. The waters beyond the territorial sea, including the seabed and subsoil below and the air space above, were high seas in which all States had equal freedom to exercise rights of navigation, fishing, overflight and other forms of use or exploitation.   By the middle of the twentieth century, it was apparent that this simple system had become an inadequate way of reconciling the competing interests of States. Through its various organs, the United Nations began on the task of modernising the international law of the sea in 1949. It finished its work on 10 December 1982. 

6. The United Nations Convention on the Law of the Sea has the following characteristics:

· different rules for different geographical areas, such as: the waters of the sea, the seabed and subsoil, and the airspace above the sea; straits used for international navigation; islands; archipelagos; atolls; low-tide elevations; rocks which cannot sustain human habitation or economic life of their own; enclosed or semi-enclosed seas;

· different rules for the same geographical area, depending on the distance from the coast;

· a multiplicity of legal regimes, such as those applying to: internal waters; the territorial sea; the contiguous zone; the continental shelf; the exclusive economic zone; the high seas; the seabed and ocean floor and their subsoil beyond the limits of national jurisdiction;

· a range of different kinds of legal right or duty, including: sovereignty; sovereign rights; the exclusive right; the duty to determine; the freedom to engage in specified activities; the duty to render assistance; the duty to regulate; the responsibility for; the right to exercise jurisdiction; immunity from jurisdiction; the right of hot pursuit; 

· different rules for different activities, such as: navigation (with its subsets, first, of innocent passage, and transit passage through straits used for international navigation, and secondly, of navigation on or below the surface and overflight); exercise or practice with weapons; fishing and other forms of exploitation of living resources; research or survey activities; the laying of cables and pipelines; drilling; tunnelling; the prevention and punishment of infringement of the laws of a coastal State; the transport of slaves; piracy; 

· different rights and duties for different kinds of States, such as: coastal States; flag States; land-locked States; developed landlocked States; geographically disadvantaged States; developing States;

· special rules for certain kinds of ships, such as: warships; ships used on government non-commercial service; submarines; pirate ships; fishing vessels;

· different rules for different kinds of resources, such as: natural resources, whether living or non-living;  living resources; fish; fish stocks; highly migratory species; anadromous stocks; catadromous species; sedentary species; mineral and non-living resources; solid liquid or gaseous mineral resources, including polymetallic nodules.

7. Not surprisingly, in view of the range of different interests that it is required to accommodate, the modern law of the sea is also characterised by what has been called an “administrative law” approach (Phillip Allott, “Power-sharing in the law of the sea” 77 American Journal of International Law, p.1 (1983)).  The author makes the point that the legal freedoms of States, implying an absence of controls, has given way to the legal powers of States, implying the absence of unfettered discretion. 

8. Accordingly, States have, for example, in various contexts, the duty or power to take into account, or have due regard to, relevant considerations, or all relevant factors; to co-operate; not to discriminate; to comply with; not to hamper; not to impede; to respect; to permit; to suspend temporarily; to designate; to exercise in the normal mode solely for the purpose of continuous, expeditious and unobstructed transit; to have due regard to the rights and duties of other States, or of the coastal State; to act in a manner compatible with; to resolve a conflict of interests on the basis of equity and in the light of all relevant circumstances, taking into account the respective importance of the interests involved to the parties as well as to the international community as a whole; to establish reasonable safety zones; to ensure that the maintenance of the living resources is not endangered; to exchange information; to give other States access; to give due notice of; to seek to agree upon the measures necessary; to participate on an equitable basis; not to infringe or result in any unjustifiable interference with the rights and freedoms of other States.

The use of similar techniques in accommodating the range of interests in the foreshore and seabed

9. I mention the range of techniques used in the modern international law of the sea to accommodate different and potentially competing interests, not because the principles and rules applying in that context have any literal application in accommodating different competing interests in the foreshore and the subsoil of New Zealand coastal waters, but to show that any acceptable and lasting solution is likely to

· be multi-layered and multi-faceted, and recognise the powers of the various actors to do particular things, coupled with duties to take the rights and interests of others into account;

· take time, and require adequate human and financial resources;

· need legislative implementation after the policies have been negotiated and agreed.

The Government’s plans for legislation 

Answers to Questions 1, 2 and 3

Proposed principles not adequate

10. I turn now to the Government’s plans for legislation, and the principles upon which it proposes to base that legislation.  In doing so, I respond to Questions 1, 2 and 3 in the Discussion Paper. 

11. The four principles do not cover all the relevant concepts.  Accordingly, they are not an adequate basis for legislation. As at present conceived, the proposed legislation seems to be a  pre-emptive strike. As to the terms of any legislation, it needs to be made clear that the proposed principles have equal weight. None of them should have priority over others. Where their application produces a conflict, that conflict will need to be resolved through negotiations. As well, the individual principles require adjustment or amendment in the manner, and for the reasons, described below (paragraphs 41 - 71). 

Other applicable principles

12. There are also two other, over-arching principles that must be applied if any solution involving legislation is to have any prospect of being accepted and honoured.  They are:

· The principle of respect for property rights: the Government must respect the property rights of all New Zealanders, without discrimination

· The principle of acceptability to Maori: Parliament ought not to enact legislation affecting things of particular importance to Maori unless its terms are generally acceptable to Maori 

Each of these principles has a constitutional dimension. If both are accepted and acted upon, they may meet the Maori concern, as reported in the news media, about the constitutional implications of the Government’s proposals. If they are not observed, Maori are likely to claim, in the New Zealand courts and internationally, that they have been deprived of their property in an arbitrary and discriminatory fashion. Today’s grievances are likely to become tomorrow’s new claims before the Waitangi Tribunal. 

Principle of respect for property rights: the Government must respect the property rights of all New Zealanders, without discrimination
The nature and extent of Maori customary rights in land, including the foreshore and seabed

13. Any customary  rights of Maori in the foreshore or seabed would, of course, exist as a residual  element of the customary rights in land that Maori possessed before settlers came to this country.  Many descendants of those settlers, and others who arrived here more recently, do not appreciate that the customary land rights of Maori are not based on their race or ethnicity, but are simply property rights of a particular kind. In 1835, James Busby reported as follows:  

“As far as has been ascertained, every acre of land in this country is appropriated among the different tribes; and every individual in the tribe has a distinct interest in the property; although his possession may not always be separately defined” (quoted in Claudia Orange, The Treaty of Waitangi, p 38). 

The recognition of this state of affairs resulted in the inclusion in the Treaty of Waitangi of Article 2. 

14. Although, in 1846, the Secretary of State for the Colonies, Earl Grey, sought to introduce a policy that Maori ownership would be recognised only in respect of land actually occupied by Maori and on which they expended their labour, he was forced to abandon this approach by pressure from Maori, missionaries, and even some settlers.  It is true, also, that the basis for giving legal recognition to Maori land rights has been variable and uneven.  The Court of Appeal’s decision took us back to the principle recognised in New Zealand in the 1847 decision in Queen v Symonds:  Maori customary rights in land were recognised by the common law from the moment when that law became part of the law of New Zealand. That principle applies to any rights they may be found to have in the foreshore or seabed. Those rights may take forms not known to the law of England, but, whatever their form, the Crown is bound to respect them, except to the extent that they can be shown to have been lawfully extinguished.  The onus of proving extinguishment is on the Crown. In the case of statutory provisions, extinguishment needs to be clearly demonstrated.  Under the common law, the Crown has no power to extinguish such customary rights as Maori still retain except with the consent of the owners. 

The existence of Maori property rights does not discriminate against other New Zealanders

15. There is a good deal of confusion among non-Maori about what constitutes discrimination, particularly on the grounds of race. One acquaintance of mine recently complained that Maori students at the University she attended had their fees paid by their iwi.  She thought this discriminated against her because she did not belong to an iwi!  Only slightly more plausibly, many non-Maori New Zealanders tend to see the possible customary rights of Maori in respect of the foreshore and seabed as discriminating against them because they do not have customary rights.

16. The Discussion Paper encourages this view when it explains why the Crown argued that the law did not enable the Maori Land Court to examine claims of ownership to the foreshore and seabed. 

“That outcome would enable the courts to grant private titles in the foreshore and seabed to Maori, which is not an option available to other New Zealanders” (p 11).  

I consider it irresponsible for the Government – or anyone else for that matter – to suggest that any Maori customary rights in the foreshore and seabed, that may be found still to exist, constitute any kind of unjustifiable preference for Maori, especially if it is implied that they enjoy those rights by reason of their race. 

17. To the extent that Maori customary rights in land still exist, they do not involve discrimination, on the basis of race or any other ground, against other New Zealanders who are not entitled to customary rights in land.  In Fiji, the Commission of Inquiry into the Constitution chaired by Sir Paul Reeves considered that issue. Under the law of that country, Fijians still hold approximately 83% of the land in accordance with native custom, as evidenced by usage and tradition. The Commission found as follows: 

“The fact that other racial or ethnic communities or groups do not have customary land or fishing rights and that, if they own land, or rights in land, they do so under a different system of tenure does not, in itself, impose burdens on or create privileges for either the indigenous or non-indigenous communities.” (Report of the Fiji Constitution Review Commission, paragraph 17.7, p 583). 

18. In the interests of good race relations in New Zealand, there is a pressing need for the Government to make it clear that the question whether Maori had, and continue to have, any customary rights in the foreshore or seabed does not involve any issue of discrimination against non-Maori New Zealanders, on the basis of race or any other ground. I believe it would be helpful if the public had access to a full and clear statement of the basis for Maori customary rights in land and for the Court of Appeal’s decision. Most New Zealanders are fair-minded enough to recognise that the law recognising the customary property rights of Maori deserves the same respect as the law recognising any other type of property right.

The implications of a policy that no one should continue to hold private rights in the foreshore or seabed

19. The question whether anyone should continue to hold private rights in the foreshore or seabed is a separate policy issue. If the answer to that question is “No”, then it gives rise to the further question of what is to happen to any existing property rights in those areas of Maori and non-Maori alike. If any person or group of persons has property rights in the foreshore or the seabed, principles and rules of  international and constitutional law require them to be given adequate recognition and protection, without discrimination.

20. In explaining the Principle of access: the foreshore and seabed should be public domain, with open access and use for all New Zealanders, the Discussion Paper states that the Government’s policy is to remove private title from the foreshore and seabed, or to regain public access and use over remaining private areas, wherever that is possible and appropriate. As it pursues this policy over time, it intends to deal fairly and equitably with all New Zealanders whose interests might be affected (p 20). There are, however, real questions whether its proposals are based on the principle that no person should be arbitrarily deprived of property, and also whether they are even-handed, especially as between present registered title-holders and the holders of any Maori customary rights that amount to the equivalent of full and exclusive title.

No one to be arbitrarily deprived of property

21. International law protects a person’s property rights. So, for example, Article 17 of the seminal international human rights instrument, the Universal Declaration of Human Rights, reads as follows:

“Everyone has the right to own property alone as well as in association with others. No one shall be arbitrarily deprived of his property.”

The Universal Declaration is now accepted as being declaratory of the general international law of human rights.

22. In many countries, the right to own property and not to be arbitrarily deprived of property is protected by a Constitution that is supreme law.  That is not the case in New Zealand, but, even here it is a recognised constitutional principle that property rights ought not to be interfered with arbitrarily. In the Discussion Paper, the Government appears to recognise that principle to some extent.

The Government’s proposals in respect of existing property rights in the foreshore or seabed 

23. In those cases where persons already have a recognised private title to the foreshore or seabed, the Government’s Option 1 is to create a general right of access by legislation, but with a notice period enabling title-holders to raise their private interest with the Crown and discuss whether an exception might be warranted (p 18).  Its Option 2 is for the Government to set in train processes to identify private interests in the foreshore and seabed and, over time, negotiate with the title holders, to achieve public access and use, if it was considered that there was a public interest in doing so (page 19).  

24. Its approach to the possibility that, as the Court of Appeal has stated, the Maori Land Court could investigate claims to the foreshore and seabed and find that there are customary rights which amount to the equivalent of a full and exclusive title is, first, to enact legislation prohibiting the issue of a freehold title as a result of Maori customary rights, and secondly to say that it would acknowledge the customary interest (not the customary right) and move to discuss the situation directly with those holding the customary interest. Discussions would centre round the level of intrusion on their interest and what steps might be taken to acknowledge the interest more fully (page 20).  

25. This approach is spelt out in the Principle of protection: processes should exist to enable the customary interests of whanau, hapu and iwi in the foreshore and seabed to be acknowledged, and specified rights to be identified and protected. Two options are put forward.  They are said not to be mutually exclusive, and could both be implemented in ways that complement one another. The first option is to build on existing systems for the general recognition and protection of customary interests by those administering the law (page 28). The second option is to design a new and dedicated system within the Maori Land Court to record and protect customary rights in the foreshore and seabed (page 29).  The Discussion Paper explains that the detailed content and effect of individual customary rights cannot be stated with certainty in the abstract, as rights of this kind are likely to be localised and specific, but the legislation creating the jurisdiction would state that customary rights are

· Able to be awarded to whanau, hapu or iwi.

· Exercised collectively and in support of customary activities of the whanau, hapu or iwi

· Not able to be alienated or otherwise used for commercial purposes, or in any way used for pecuniary gain or trade.

The last of these elements is said to match the legislation that records and protects customary non-commercial fishing rights.

The deficiencies of the Government’s proposals

26. In discussing the principle of protection the Government’s proposals have two deficiencies:

First, they do not incrporate the earlier assurance that the Government would have direct discussions with any holders of  customary rights which amount to the equivalent of a full and exclusive title (p 20 of the Discussion Paper, and see paragraph 20 above). They therefore cast doubt on the efficacy of that assurance.  Apparently, it is not to be included in the legislation.  

27. Secondly, it is not appropriate to limit the recognition of all customary rights in the foreshore or seabed by reference to the criteria applicable to customary non-commercial fishing rights, because those rights have been recognised to exist alongside, and not in substitution for, provision for Maori rights of access to commercial fishing. It cannot be assumed that no existing Maori customary right to the foreshore or seabed gives its holders an exclusive right to exploit the foreshore or the seabed, or their resources, other than resources already covered by the fisheries settlement.

28. Even more fundamentally, the Government seems to be acting contrary to the Principle of respect for property rights as stated above.  Its proposals fall short of what is required in two ways

29. First, if the Government, in accordance with its policy, does not wish to continue to recognise all existing property rights in the foreshore and seabed and allow them to be exercised, its only option is to negotiate with the holders of those rights.  That proposition applies to all types of existing property rights in the foreshore or seabed, not just to those recognised by the grant of a certificate of title or of equivalent extent. Any interference with such a right on any other basis, even if authorised by legislation, is likely to amount to an arbitrary deprivation of property contrary to the international human rights standards, unless the legislation is purely regulatory. There may be a question whether a person thus deprived would have any effective international remedy, but no Government can afford the adverse publicity, and the deterrent effect on international investment in New Zealand, that a claim of arbitrary deprivation of property is likely to bring in its wake. 

30. Secondly, any difference in the degree of protection accorded to the existing property rights of Maori, whatever their nature, as compared with the degree of protection accorded to the existing property rights of non-Maori, would expose the Government to 

· claims of discrimination contrary to section 19(1) of the New Zealand Bill of Rights Act 1990;
 and

· claims that the Government had breached its international obligations not to discriminate under such treaty provisions  as Article 26 of the International Covenant on the Protection of Civil and Political Rights,
 and Article 5(d)(v) of the International Convention on the Elimination of all Forms of Racial Discrimination.
  

31. In particular, the property rights of any holders of customary rights in the foreshore or seabed which amount to the equivalent of a full and exclusive title (whether or not a Certificate of Title has been issued or is allowed to be issued) are entitled to the same degree of protection (though not necessarily through the same mechanism) as the property rights of holders of the existing registered titles extending to the foreshore or the seabed. A law prohibiting the issue of a Certificate of Title to the holders of customary rights who would otherwise be entitled to them might in itself be regarded as discriminatory.

The way ahead

32. In achieving what I have described as a multi-layered and multi-faceted solution, the four principles put forward by the Government are relevant, although consideration should be given to their modification in the ways outlined below (paragraphs 41 - 71). In order to conform with the basic Principle of respect for property rights, however, the negotiation of solutions must  precede any legislation that takes away or modifies people’s existing property rights. That requirement applies equally to the Maori and the non-Maori holders of existing rights in the foreshore or seabed. The second basic principle, which I describe as the Principle of acceptability to Maori, applies only to rights held by Maori.  

Principle of acceptability to Maori: Parliament ought not to enact legislation affecting things of particular importance to Maori unless its terms are generally acceptable to Maori

Argument that there is a constitutional convention to this effect

33. A strong argument can be made that, in practice, though perhaps without being specifically acknowledged, there is, in New Zealand, a constitutional convention that legislation affecting things of particular importance to Maori should not be enacted unless its terms are generally acceptable to Maori. That practice has been followed in enacting Te Ture Whenua Maori Act, the provisions of the Electoral Act relating to Maori representation, and, in the case of particular iwi, the Acts giving effect to the settlement of historical claims for breaches of the Treaty of Waitangi.  It is discernible even in the Government’s more considered and still developing responses to the deep concern of Maori about its announced intention of legislating in respect of their claims to the foreshore and seabed.  

34. The effect of the convention is that Parliament ought not to use the power of a majority in order to enact laws particularly affecting Maori unless those laws are generally acceptable to Maori, as well as to the community as a whole.  There are a number of reasons why majority rule needs to be tempered in this way. They include 

· the need to give effect to the partnership principles of the Treaty of Waitangi as enunciated by the courts and recognised in legislation; and 

· the need to permit Maori, as an indigenous people, “to participate fully, if they so choose, at all levels of decision-making in matters which may affect their rights, lives and destinies through representatives chosen by themselves in accordance with their own procedures” (Draft Declaration on the Rights of Indigenous Peoples, United Nations Commission on Human Rights, sub-Commission on Prevention of Discrimination and Protection of Minorities, 1993). 

35. The writings of Professor Arend Lijphart, of the University of California at San Diego, identify what he calls “principles of consociation” requiring the consent of particular communities to laws that affect them closely. He sees such principles as having have been essential to the survival as a single political unit of states like Switzerland and the Netherlands. Those states are made up of distinct communities with different origins, languages and religions. Consociational principles of this kind are now recognised in the Constitution of Fiji (Compact, s 6 (h), (i) and (j)).  

36. In countries with Constitutions that are supreme law, it is usual to include provisions preventing interference by the majority with the property and other rights of distinct racial or ethnic groups.  In Fiji, for example, the Constitution has always provided that the procedures for amending the pre-independence legislation about land and other matters that are of special interest to particular communities cannot be changed without their consent.  Nobody has ever considered that such provisions are an unacceptable departure from what is otherwise government by the majority. 

37. New Zealand does not have a Constitution that is supreme law, but the recognition of a constitutional convention preventing the imposition of majority rule to override the special interests that Maori have as the tangata whenua goes some way towards filling the gap.  The scope of such a convention must necessarily be vague, so that at times there may be argument about whether particular legislative proposals are caught by it, and, if so, whether they are sufficiently acceptable to Maori.  Constraints on the power of a majority cannot be allowed to become the tyranny of a minority. These are matters that would, if necessary in the particular case, themselves need to be resolved in discussion with Maori.  There is, however, no doubt that legislation affecting any existing Maori customary rights in the foreshore and seabed comes within the ambit of a convention in the terms described.

38. Parliament’s exercise of  restraint in imposing on Maori legislation about matters particularly affecting them satisfies what I consider to be the most telling test of whether it is responding to a constitutional convention: 

“… a crucial question must always be whether or not a particular class of action is likely to destroy respect for the established distribution of authority. … a breach of a convention is likely to induce a change in the law or even in the whole constitutional structure.” (Marshall and Moodie, Some Problems of the Constitution, (1961) 31 ff.

It is not extravagant to suggest that the passing of legislation overriding Maori rights, and widely opposed by Maori, would destroy Maori respect for Parliament as at present constituted.  

39. Would Parliament’s unwillingness to pass such legislation in the absence of the general agreement of Maori destroy the respect for Parliament of non-Maori?  Not, I would like to think, if the issues were fairly put and properly explained, and all political parties refrained from the temptation to exploit differences of perception as between Maori and non-Maori for political gain.   

Basis for ongoing discussions
40. If the Government were to recognise and give a commitment to honour the two principles I have just described, so that there is no longer any question of legislating to take away anyone’s rights against their will, I believe that discussions about ways of accommodating potentially competing interests in the foreshore and seabed could be continued in a much more positive and conciliatory atmosphere.  On the basis of that belief, but without anticipating what may be the approach of whanau, hapu and iwi, or how far the discussions may be able to proceed before the existence and nature of their particular rights have been identified, I make the following comments on the four principles that the Government has proposed.

Principle of access: the foreshore and seabed should be public domain, with open access and use for all New Zealanders
Answers to questions 4-7and other comments

41. I have already made some comments on this principle in paragraphs 19-20 and 24-32 above. These comments should be taken into account in the context of this principle, although the important issues they raise are not dealt with in the questions. I have the following further comments on the Principle of Access.  

Property rights and rights of access could co-exist

42. If it were agreed to recognise and give effect to the Principle of respect for property rights and the Principle of acceptability to Maori that I consider basic, it may be possible to reach agreement on a differently worded Principle of Access, without insisting that the foreshore and seabed should be “Public Domain”.

43. The legal effect of such a status is not at all clear. The Government is saying that nobody would then own the foreshore and seabed. I have not done any research on the matter, but unless the meaning of “Public Domain” were spelt out in a way that excluded Crown ownership, my guess is that, in accordance with the principles of the common law, the courts would hold it to be just that.  Then, the courts would have to decide whether the statutory imposition of the new status preserved or extinguished any customary rights of Maori, unless that question, too, had been expressly dealt with in the legislation. 

The Principle of access restated
44. If it were decided to examine the possibility of safeguarding public access to the seashore below the high water mark without interfering with any property rights in the foreshore or seabed, the principle could be re-stated to read as follows:  Principle of access: The Foreshore and Seabed should be open for access by all New Zealanders.  While a Principle of access in these terms would certainly affect aspects of what might otherwise be the incidents of any property rights in the foreshore and seabed, I believe that ways could be found of reconciling them.

45. For example, under the international law of the sea, the increase in the breadth of the territorial sea from 3 miles to 12 took the waters of many international straits – including Cook Strait - out of the high seas and brought them within the territorial sea.  In return, coastal states agreed to recognise rights of transit passage through international straits that are more extensive than the normal right of innocent passage through the territorial sea. Although the analogy is not exact, I believe property rights and rights of access could co-exist.

46. To the extent that Maori customary rights in the foreshore and seabed are found to have been extinguished, and ownership not to have passed to some other private person, the Crown’s radical title would be unencumbered, but would be subject to the same rights of access as other parts of the foreshore and seabed.

Rights of access should not include any “use” of the foreshore or seabed that is not transitory
47. The Discussion Paper does not explain what is meant by the “use” of the foreshore and seabed by all New Zealanders.  I consider that a distinction will need to be made between uses that are purely transitory and have no lasting impact on the foreshore and the seabed, and uses that are exploitive.  Exploitive uses would involve the removal of resources or other lasting or permanent changes to the soil or the subsoil of the foreshore or seabed.  It would also include the exploitation of living resources, for example living resources on the seabed or in the subsoil, unless the exploitation of those resources is covered exclusively by some aspect of a commercial, customary or recreational fisheries regime. 

48. Transitory uses should be permitted as incidents of the enjoyment of rights of access.  Rights of access should not include exploitive uses. The whole question of exploitive uses by persons other than the holders of existing property rights will need to be considered when the nature of those rights has been established.  If not covered by a fisheries regime, exploitive uses of the foreshore or seabed by any  person, whether or not they have property rights, are of course likely to be covered, at least to some extent, by some other regulatory regime, but they must also be reconciled with any existing property rights. See further paragraphs 62-64 below.

Permanent installations facilitating transitory use or otherwise needed in the public interest

49. Negotiations about a right of access with the holders of rights in the foreshore or seabed would need to deal with the possibility of easements enabling the construction of permanent installations on the foreshore or seabed 

· facilitating the exercise of rights of access, for example  boat ramps and jetties, or 

· otherwise required in the public interest, whether or not commercial gain is involved, for example submarine cables and pipelines.

Generally speaking, such installations would have a physical connection with land above the high water mark that is either in public ownership, such as roads or reserves, or private ownership connected with the activity, such as bulk storage tanks.

Transitory uses must not be allowed to interfere with or damage installations on the foreshore or seabed
50. It follows that the transitory uses permitted by a right of access must not include any use that would interfere with or damage installations on the foreshore or seabed, whether or not they belong to anyone having property rights in the foreshore or seabed.  For example, I assume that there are already laws in place prohibiting activities, such as anchoring, that might damage or interfere with a submarine pipeline or cable. This comment is relevant to Question 4 in particular.

The foreshore and seabed do not include the waters of the sea
51. There is some inconsistency in the Discussion Paper about whether the waters of the sea are affected by the principle of access. As I understand it, there is no suggestion that the waters of the sea, as distinct from its resources, are or should be the subject of property rights.  That seems a correct view. Accordingly, there should continue to be, as I assume there is now, freedom of access to the waters of the sea, subject to regulatory regimes that are designed to protect such values as safety of navigation and water quality. The aim must be to prevent pollution, not only of the water itself but also of the foreshore and seabed.  In that connection, the holders of any property rights in those areas may have a special interest that ought to be recognised. 

Rights of access to the foreshore and seabed will need to be limited in order to protect the rights and interests of others 

52. The Discussion Paper makes the valid point that not all conflicts of interests to which rights of access might give rise can be regulated by law.  Even so, I think that, so far as possible, the legislation or other legal instruments recognising rights of access to the foreshore and seabed should recognise the need for reasonable limits on rights of access in order to protect the rights and freedoms of others.  That is already the approach in reconciling different and potentially conflicting human rights. Where appropriate, the legislation or other instruments should provide machinery for reconciling rights of access with other rights and interests.  In particular, it should be made clear that denial of access, temporarily or permanently, will sometimes be appropriate. This possibility needs to be expressly stated, so that members of the public have the opportunity to understand and accept it.

Principle of regulation: The Crown is responsible for regulating the use of the foreshore and seabed, on behalf of all present and future generations of New Zealanders

Ensuring that regulatory responsibility is clear and separate from questions of ownership

53. I agree that the Crown has inherent responsibilities for regulating the foreshore and seabed on behalf of present and future generations.  The Crown’s regulatory responsibilities do not depend on Crown ownership of the seabed and subsoil. For that reason there is no question of  passing legislation conferring on the Crown any general power of regulation in respect of the foreshore or seabed. That would be both unnecessary and undesirable, just as it would be in respect of the territory of New Zealand above the high water mark. There are, however, two points that need to be taken into account in considering the use and scope of the Crown’s regulatory powers, in respect of the foreshore and seabed, as of any other place within the country’s territorial limits.  Neither is controversial, but, unless they are made clear, people may read more than is warranted into the proposal to recognise a Principle of Regulation.
Regulation affecting personal rights and freedoms must be imposed by or under a law

54.  It is a basic element of our constitution and legal system that the Crown or the Government has no inherent power to restrict the exercise of the rights and freedoms of individuals within the jurisdiction. We live under a system in which anything that is not expressly forbidden is permitted. So, in exercising its regulatory responsibility in any way that interferes with private rights and freedoms, the Government must always act by or under a law specifically authorising or imposing the desired controlling measure.  This is an important protection of our liberties.  It should be clearly stated that this principle will continue to apply.

55. The Government has, of course, an obligation to ensure that New Zealand gives effect to its international obligations under the Convention on the Law of the Sea and other treaties. But, as in the case of any international obligation, it cannot enforce the obligation directly in respect of any person or any property unless the law of New Zealand gives it the authority to do so. This point should be made clear.

Laws affecting the enjoyment of property rights must not amount to a “taking” unless such a taking is specifically authorised and compensation is paid
56. Many forms of regulation authorised by law affect the enjoyment of property rights in land.  The requirements of the Resource Management Act are a good example.  Although these may limit quite severely the freedom of action of landowners in respect of their property, the property rights themselves remain intact.

57. As long as anyone continues to have any kind of property right in the foreshore or seabed, the Crown will need to make the necessary distinction between what it might be proper to do in the capacity of regulator, so long as the necessary authority is conferred by law, and what it cannot do, even under the authority of a law, in respect of areas in which other persons have property rights, without bringing into play the principles and the law that protect the holders of those rights from an unlawful “taking” of their property.

58. If, therefore, there were to be a rethinking of the proposal that the foreshore and seabed should become “public domain”, or perhaps in any event, it seems desirable to look into the question whether the provisions of the Public Works Act 1981, as to the acquisition of land for public works, apply, or should apply, to those areas, with or without modifications. 

Principle of protection: processes should exist to enable the customary interests of whanau, hapu and iwi in the foreshore and seabed to be acknowledged, and specific rights to be identified and protected
Answers to Questions 8-16 and other comments

Confusion between “interests” and “rights”

59. The Discussion Paper as a whole, and the terms of this principle in particular, are bedevilled by a hopeless confusion between “interests” and “rights”.  The confusion is not lessened by the answer to Question E3, Frequently asked Questions and Answers, p 8.  The Government needs to 

· sharpen its analysis of the difference between interests and rights in the context in which those terms are used; and

· having done that, use the terms consistently, without any element of “spin” that seems aimed at downgrading “rights” to mere “interests”.

60. In the present context, an “interest” in the foreshore and seabed has two potential meanings (I draw on the meanings of the noun “interest” in the Shorter Oxford English Dictionary): 

· An “interest” may mean the relation of being objectively concerned in particular land by having a right or title to, or a claim upon, or a share in, the land that is legally recognised as property. So, for example, the Property Law Act 1952 defines “land” as “including all estates and interests, whether freehold or chattel, in real property”.  All these estates or interests are “property”. The rights of the holder of a particular estate or interest in land will vary, depending on the nature of the estate or interest. I do not know whether tikanga Maori recognises what might be regarded as the equivalent of different  “estates or interests” in Maori customary land, bearing in mind that rights in such land may take a form not known to the imported English law (paragraph 14 above).  In theory, however, that is a possibility.  All such “interests” in Maori customary land will carry with them, in tikanga Maori, an appropriate bundle of rights.  For the purposes of their recognition and protection by the common law, each such bundle of rights is “property”. 

· An “interest” may also mean the feeling of somebody who has a personal concern about the foreshore or seabed, including a concern arising from that person’s connection with the land of such an area.  Relevant connections include ownership of an “estate” or “interest” in the land of the foreshore or seabed, or in adjoining land, or residence on such land. In the case of Maori, the connection might conceivably include any aspect of a person’s whakapapa.  The law may recognise that persons who have “interests” in this sense also have, or should have, certain rights in relation to the foreshore and seabed. The rights, however, are not in the land of those areas (and therefore are not “property”), but arise in respect of activities or situations that affect that land or the persons themselves. The rights of such interested persons may include 

-
a right to be notified or informed; 

-
a right to take part in a relevant decision-making process, such as a right to be consulted or a right to object, 

-
a right to have a direct involvement in the exercise of a decision-making power, such as representation on the body that makes the decision, or a need to obtain the consent of the persons concerned. 

Clearly, the two kinds of interests and rights are not mutually exclusive. In a particular case their application may overlap.  

61. Accordingly, it will be necessary for the Government to make a careful distinction between 

· any interests and their accompanying rights in Maori customary land comprising the foreshore and/or the seabed that are recognised by the common law as existing property rights, even though the content of the rights and the area to which they apply may not have been established through a judicial process;  and 

· any interests in an area of the foreshore and/or the seabed that do not constitute property, but should nevertheless give rise to rights to participate in decision-making on matters affecting that area. 

The present wording of the principle, the proposals for implementing it, and the questions about those proposals need to be rethought and reformulated accordingly. 

Use for commercial purposes of areas of the foreshore and seabed
62. I have already made the points that the Maori interest in the commercial exploitation of areas of the seabed and foreshore in respect of which  they may be found to possess customary property rights cannot be ignored (paragraph 2 above).  Nor can it be presumed that these rights do not  include a right to engage in commercial exploitation (paragraph 27 above).  I have also suggested that rights of access should not include any use of the foreshore or seabed that is not transitory (paragraphs 47-48 above). In the negotiations with Maori generally, or with the holders of any property rights in a particular areas of the foreshore or seabed, essential questions will be:

· Are there some some commercial activities that can be undertaken by any member of the public, subject to any applicable regulatory regime? 

· Are there some which can be undertaken only by the holders of property rights? 

· Which activities come within each category?

63. It will be necessary to think through carefully the range of commercial activities that might be involved and whether they are based on, are affected by, or interfere with, any property rights that Maori may be found to have.  The activities might be temporary, and without lasting impact on the area, such as a business of renting out deck chairs for use on the foreshore between high tides. They might be long-lasting, and, while they are in existence, deprive others of the use of parts of the foreshore or seabed, such as marine farming, or use as a marina. They might have a permanent impact on areas of the foreshore or seabed and its subsoil, such as the extraction of sand, gravel or rocks, reclamation, or mining for mineral resources. The last two activities may affect the quality of the waters of the adjacent sea, and also the living resources of the sea and the seabed. 

64. Except to the extent that the nature of the property rights of Maori and non-Maori are significantly different, the holders of both must receive equal treatment in the permitted exclusive uses of their property, subject to any applicable regulatory regime.  I have already shown that the basic Principle of respect for property rights must be observed without discrimination in recognising the existence of property rights in the foreshore or seabed (paragraphs 29-31 above). It also applies to the enjoyment of any such right. 

The alienation of Maori property rights in the foreshore and seabed
65. The right to own property without discrimination on any ground is protected in international law, and in New Zealand’s domestic law (paragraph 30 above). Inherent in that right is the right to dispose of property.  There is therefore a question whether the Government is free to prohibit  the holders of any rights in Maori customary land in the foreshore or seabed from alienating those rights, especially if similar prohibitions and restrictions do not apply to other holders of property rights in those areas.

66. Again, the Fiji Constitution Review Commission had to consider an analogous question. It found that the inability of the Fijian owners of native land to lease or otherwise alienate their land, except through the Native Land Trust Board, was a restriction not applying to the owners of freehold land. The possibility that the restriction amounted to racial discrimination had been recognised by the Government of Fiji when it declared its succession to the Convention on the Elimination of All Forms of Racial Discrimination.   It had affirmed the following reservation, originally lodged by the United Kingdom Government:

“To the extent, if any, that any law relating to … land in Fiji which prohibits or restricts the alienation of land by the indigenous inhabitants may not fulfil the obligations referred to in article 5(d)(v)
, the Government of Fiji reserves the right not to implement the … provision … .”

67. The Commission found that the law restricting the alienation of Fijian land sought to strike a balance between the fact that the bulk of the land remains in the ownership of indigenous Fijians and the need to ensure its use in the interests of the economy of the whole country, not only by Fijians, but also by members of other communities. Two international instruments dealing with the rights of indigenous peoples
 had implicitly recognised that restrictions on the right of indigenous peoples to deal with their land, other than in ways permitted by their own land-tenure systems, might be justified in the interests of protecting their rights to their land in the long term. Land policies should, however, be determined only with the full participation of the indigenous peoples themselves. In the light of these factors, the Commission recommended that the section of the Bill of Rights in the Fiji Constitution affirming the right to equality before the law and freedom from discrimination should permit the limitation of that right for the purpose of imposing, by or under a law, restrictions on the alienation of land held in accordance with Fijian custom. (Report of the Constitution Review Commission, paragraphs 17.33 – 17.36 and Recommendation 630.)This recommendation was subsequently implemented in the Constitution.  (Constitution Amendment Act 1997 (Fiji), s 38(8)(b).)

68. The Fiji model suggests that, at the very least, the Government should proceed with caution in seeking to impose legal restrictions on the freedom of Maori to alienate any rights they may be found to have in the land of the foreshore and seabed.  The Government of New Zealand did not make any reservation in respect to article 5(d)(v) of the Convention on the Elimination of All Forms of Racial Discrimination, along the lines of the reservation maintained by the Government of Fiji (paragraph 66 above).  Given that the thrust of so much New Zealand legislation in the past has been to facilitate the alienation of Maori customary land, it is ironic that a prohibition on alienation should be an element of Government policy. I appreciate, however, that the policy considerations in respect of land that is part of the foreshore or the seabed are different from those relating to land above the high water mark. It may be that Maori are willing to agree to legal constraints on their freedom to alienate customary land rights in the foreshore or seabed.  The purpose and extent of such constraints, and the mechanism through which they could be imposed, are all matters that must be negotiated with Maori generally, and the holders of property rights in particular.

Principle of certainty: There should be certainty for those who use and administer the foreshore and seabed about the range of rights that are relevant to their actions

Question 17

Should the principle be described as the Principle of non-retrospectivity?  
69. The idea of a Principle of certainty sounds as if it should be an element of future arrangements about the foreshore and the seabed. Its detail, however, makes it plain that it is aimed at the non-retrospectivity of any rights in customary land that is part of the foreshore or the seabed  which a court may find to be the property of whanau, hapu or iwi.  Once the extent and nature of any such rights are determined, they may affect future administrative decision-making and the freedoms of other New Zealanders in respect of the land of the foreshore or seabed, but such a determination is not to have  any retrospective effect. Any conflicting rights or interests, already in existence, or brought into existence in the period between now and the date on which the existence of a customary right is determined, are not to be affected.  There is therefore a strong argument that the principle should be called the Principle of non-retrospectivity so that its purpose and effect are plain.

Is a Principle of non-retrospectivity justifiable?
70. It is easy to see the practical convenience of such a principle, but how is it to be reconciled with other applicable principles, especially the Principle of respect for the property rights of all New Zealanders, without discrimination, that I consider to be fundamental (paragraphs 12-32 above).  As I have already said, any interests and their accompanying rights in Maori customary land comprising the foreshore and/or the seabed are existing property rights, even though the content of the rights, and the area to which they apply, have not been established through a judicial process.  Any wholesale policy, implemented by legislation, of disregarding any such existing rights until their existence has been determined risks becoming a “taking” of property and a discriminatory one at that.

71. In addition, such a policy risks encouraging a rash of potentially conflicting administrative decisions and activities in the period before the extent and nature of any customary property rights in the foreshore and seabed has been determined.  These may affect the value of the newly determined rights for years to come, if not for all time. I appreciate that it is not desirable to put a hold on all such decisions and activities. A way needs to be found of achieving a reasonable compromise, through negotiation. It might be reasonable to rule out claims for damages, and to make provision for the reconciliation, through a mediation process, of any conflicting rights that are found to have come into existence, on a basis that is as fair as possible to all concerned.

Conclusion

72. This submission identifies some important legal principles that affect the protection of both public access and customary rights in the foreshore and seabed.  These principles should be of concern to all New Zealanders because they are at the heart of our legal system. None of us can afford to see them eroded, especially on a potentially discriminatory basis.

73. I do not purport to speak for or on behalf of Maori New Zealanders.  Nor do I wish to cut across anything they have already said, or may later say, in the consultation and negotiation processes that seem to be becoming more meaningful, after a shaky start.

74. Unfortunately, I probably do not speak for many non-Maori New Zealanders either.  The history of our country has left a legacy of ignorance and prejudice about the rights of Maori as the tangata whenua that seems harder to eradicate than some of us had hoped. Still, I have some confidence that, if people are told the facts, asked to agree to outcomes that are as fair as possible to everyone, and feel that what is put to them has the ring of truth, it will be possible to move away from the politics of fear and envy that threaten our society.  

Alison Quentin-Baxter

� Everyone has the right to freedom from discrimination on the ground of colour, race, ethnic or national origins, sex, marital status, or religious or ethical belief.


� All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.


�  In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:


	(d)  Other civil rights, in particular:


		(v)  The right to own property alone as well as in association with others.


�  See paragraph 30, footnote 3.


�  ILO Convention 169 on Indigenous and Tribal Peoples, and the Draft Declaration on the Rights of Indigenous Peoples ( see paragraph 34 above).





PAGE  
19

