Submission on the Foreshore and Seabed Bill to the Fisheries and Other Sea-Related Legislation Select Committee

Introduction

1. Christian World Service wishes to appear before the Select Committee in support of this submission.  Contact can be made through Gillian Southey phone 03 366 9274, P O Box 22 652, Christchurch.

2. Christian World Service is the development, justice and aid agency of the Conference of Churches in Aotearoa New Zealand (CCANZ).  Together the churches have funded aid and development work since 1945.  Currently Christian World Service funds development projects in over 20 countries, provides emergency relief aid, offers educational programmes in Aotearoa New Zealand on development and justice issues, and advocates alongside those who are impoverished and who suffer injustice.   Christian World Service is committed to honouring Te Tiriti O Waitangi and ‘working alongside Maori for a just and equitable society, which acknowledges in its laws, institutions and public life Maori self-determination’. (Partnership and Letting Go)  Christian World Service has written letters and made submissions expressing our concern about the government’s handling of the ownership of the Foreshore and Seabed since the issue was first raised.

Summary

3. Christian World Service opposes the Foreshore and Seabed Bill because it:

· Is disrespectful in its attitude and processes of Maori as tangata whenua and of the partnership between the Crown and iwi and hapu

· Is in breach of Te Tiriti O Waitangi

· Denies human rights guaranteed in agreements signed by the New Zealand government.

· Is unjust in its provisions for Maori.

Partnership

4. Christian World Service’s understanding of partnership is informed by our robust relationships with the partners with whom we work in over 20 countries in the world.   Key to partnership is a willingness to listen and to talk through differences, not to take precipitous action.  We believe the government acting on behalf of the Crown is obligated to undertake full and fair consultations with Maori.   We reiterate our concern made in previous submissions to the government about the haste and inadequacy of the consultation process.  A wide representation of Maori made clear their opposition to the Bill and the process.   That should have been enough for the Government to pause and undertake further discussions with its Treaty partner.  Instead their views have been ignored in the formulation of this Bill.   To ignore their views in this manner is a serious breach of Te Tiriti O Waitangi and of any notion of partnership.  
5. A number of the groups with whom we work internationally are fighting against the individualising of land and other titles which have been traditionally owned communally.  For example Neythal, our partner group in South India, is involved in the campaign against the Shrimp Industry along the coast of South India.  The Indian government has allowed the establishment of large-scale shrimp farming which has resulted in local fisherfolk being denied their traditional access to the foreshore and seabed.  It has also led to the degradation of land and water quality and the depletion of local fish stock.  Consequently the local fisherfolks’ livelihoods have been destroyed and their traditional way of life is under threat.  

One of the reasons given for this Bill’s urgency is the need to establish ownership to allow the commercialisation of the foreshore and seabed
.  We see concerning parallels with our partners in Neythal.  The government as part of its Treaty commitment has a responsibility to ensure that the tino rangatiratanga of Maori over the foreshore and seabed is respected.

6. In Section 12, section 2 (a) we note that despite government claims that the Bill enables access to all New Zealanders there is provision for ‘the alienation of any part of the public foreshore and seabed’ by an Act of Parliament.   Christian World Service is concerned that this will enable further injustice both against Maori and all other New Zealanders.

Te Tiriti O Waitangi

7. Maori responses to the process and the Bill have repeatedly pointed out that this Bill will effectively serve as a new act of confiscation by the Crown.  The Waitangi Tribunal has confirmed that the Bill breaches Article II and III of Te Tiriti O Waitangi.  We see no need to further this point and offer our support to Maori iwi, hapu and groups who make this point more strongly than we can.  

8. The burden of proof of ‘customary rights’ or ‘ancestral connection’ is placed on Maori and the necessity to prove that these rights have been carried out “in a substantially uninterrupted manner” shows an inadequate understanding of New Zealand history and the colonisation process that has occurred here.  Furthermore although the Crown or those to whom it grants access to the foreshore and seabed are allowed to develop new activities or endeavours, the definition appears to freeze hapu and iwi’s obligations in time – that is in 1840. (rf Section 42)  There is no recognition that rights and obligations may develop over time or might change in response to different circumstances.   For indigenous peoples these obligations continue whether or not they are recognised by the government in legislation.  The Treaty provides a basis for respecting these obligations and a relationship from which to negotiate their codification into New Zealand law.  In this and other ways the Bill is in breach of Te Tiriti O Waitangi.

International Human Rights Obligations

9.  Others have detailed how this Bill breaches international agreements that protect human rights including for example the Universal Declaration of Human Rights and the International Convention on the Elimination of All Forms of Racial Discrimination so we will not list them unnecessarily.  However as an organisation that works constantly with partners and colleagues in the international arena we want to express our concern that this Bill, in depriving Maori of their claim and their right to claim ownership of the foreshore and seabed, sends an unacceptable message about human rights to the international community.  It shows that the government is not willing to match words with action and is willing to raise issues of human rights abroad but not protect them at home.

Unjust

10. Christian World Service believes the Bill consistently discriminates against Maori.  Not only does it deprive Maori of customary rights and kaitiakitanga and provide for unequal treatment of private landowners versus collective Maori ownership but it also denies Maori due process of law.  If Maori have no access to the legal system there is nowhere else for them to go and this Bill enables further confiscation of their resources and their culture.

SUBMISSION

11. Christian World Service’s asks that the Bill proceed no further and that the government begin a new conversation with Maori over the foreshore and seabed.  Such is the basis for good partnership.

Prepared by Gillian Southey

on behalf of Christian World Service

8 July 2004

Statement to the Churches (distributed 7 May 2004)

Christian World Services is committed to its partnership with Maori and to their basic rights and responsibilities that have been guaranteed under Te Tiriti O Waitangi and as first people of Aotearoa New Zealand.  These rights are affirmed in international law and human rights standards.  Christian World Service supports iwi and hapu in their opposition to the Foreshore and Seabed legislation, noting the failure of the government to take account of their concerns despite clear messages from them.  

The foreshore and seabed issue could have provided a new opportunity to strengthen the relationship between Maori and Tauiwi but instead it has worked to build division and create new injustice.  Christian World Service believes a better resolution can be made and urges the government to enter into new discussions with Maori.  

Christian World Service asks churches and people of goodwill to listen to what Maori are saying, to study the proposed legislation and respond prayerfully.  Resources are available from the Ecumenical Coalition for Justice: www.socialjustice.org.nz or from Christian World Service.  People may like to write letters to or meet with local Members of Parliament, or make a submission on the Foreshore and Seabed Bill.  

Points to Note for the Churches

This Bill is not about access to the beach.  It is about rights and control over the foreshore – which is defined as the area below high tide mark – and seabed (extending twelve nautical miles into the sea).  It is the wet patch – not usually a picnic area.  The Bill covers areas of the foreshore and seabed that are not vested in public ownership.  

Access to the foreshore is often made over land rather than by sea.  According to Land Information New Zealand there is 19 833 kilometres of coastal land adjoining the foreshore.  The Crown already owns 7455 km, local bodies 6239 km and private owners 6032 km.  Of this coastline only one third (2053 km) is registered as Maori land, though Maori may own some of the other two-thirds).

Reasons to oppose the Bill as it stands:

1. Large scale opposition by Maori to the Bill shows that the Government has not met its Treaty obligations.

2. Maori rather than the Crown will have to prove their case through the courts.

3. This Bill is about the relationship between Maori and the Crown and the dissatisfaction expressed by Maori points to the need for further debate on constitutional matters.

4. The government claims that the legislation “ensures that the foreshore and seabed is preserved for the people of New Zealand by vesting the full ownership in the Crown in perpetuity” – but this can be changed by an Act of Parliament.  

5. The legislation breaches Article II of Te Tiriti O Waitangi which says that the Crown undertakes “to protect the Chiefs, the subtribes, and all the people of New Zealand in the unqualified exercise of their chieftainship over their lands, villages and all other treasures”(Translation of Maori text).  The Court of Appeal says that Maori have a right to claim the foreshore and seabed but the legislation is taking that right away from them. 

6. It breaches Article III of Te Tiriti O Waitangi which states that the government “will protect all the ordinary people of New Zealand and will give them the same rights and duties of citizenship as the people of England”.  Maori and non-Maori will be treated differently.  Maori rights are effectively abolished in the Bill.  The legislation says that the Crown will purchase or compensate private owners for the loss of their property.  

7. Maori will lose access to the courts to deal with historical grievances on these matters and they will also have to prove an “ancestral connection order” in the Maori Land Court or at the High Court.  “Ancestral connection” is recognition of “customary rights” based on usage rather than whakapapa or genealogy.  For example, Maori will have “prove” that they have been gathering seafood from a particular area “without interruption” since 1840.  These rights will also be available to non-Maori on the same basis. 

Press Release issued on 7 May 2004

Christian World Service says listen to Maori on the Foreshore and Seabed

New Zealand aid and development agency, Christian World Service, supports Maori in their bid for a just resolution on the foreshore and seabed issue.

“The hikoi was a clear and uncompromising message to all New Zealanders from Maori,” said Jonathan Fletcher.  “The dispersal of the hikoi cannot be the end of debate on the Foreshore and Seabed.  Maori have expressed their opposition to the Bill and it is up to all of us to ensure that a just solution is found.”

The hikoi demonstrated the widespread opposition amongst Maori to the Foreshore and Seabed legislation and Maori anger at the way the Government is once again using parliamentary process to strip iwi and hapu of their rights and resources.  

“As an organisation that takes seriously its obligation to honour Te Tiriti O Waitangi and its commitment to work alongside Maori for a just and equitable society, we have been deeply saddened by the Government’s hasty efforts to bring legislation to Parliament,” said National Director, Jonathan Fletcher.  

“This legislation is a litmus test of the Government’s commitment to its relationship with Maori and I am sorry to say it falls short,” he added.  “The Select Committee process is the last chance the Government has to fulfil its obligations under Te Tiriti O Waitangi.  It is important that those who recognise the Government’s obligations under the Treaty make sure that the rights of Maori are protected.”

The legislation appears to confiscate both access and the right of iwi and hapu to exercise their traditional responsibilities over these resources.  It will require them to prove that they have exercised this practice “substantially uninterrupted since 1840”.  

“It is not a fair expectation when so much of the land adjacent to the foreshore and seabed has been taken from iwi and hapu, and when they have been denied their sovereignty,” he added.  “Neither is it right that the government provide open access to the foreshore and seabed by committing a new injustice to Maori.”

Notes

Christian World Service has a long history of supporting groups struggling to ensure that their communities have a decent livelihood and access to their traditional resources throughout the world.

Christian World Service wrote to the government in August 2003 urging the government to carefully consider the issue, to listen carefully to Maori and not extinguish their customary rights.  It made a grant to the Ecumenical Coalition for Justice based in Auckland to prepare study resources for churches on the Foreshore and Seabed issue.  (www.socialjustice.org.nz)  

In October CWS made a submission on the Foreshore and Seabed policy asking for a fairer process that respected Maori rights.  In April 2004 Christian World Service wrote to the government expressing sadness over the nature of the current Bill and the way that it had not fulfilled obligations under Te Tiriti O Waitangi.  Staff and supporters have participated and supported the hikoi and the organisation has also made a small solidarity grant to the hikoi organisers.

� Rf Dr Cullen’s Address to Dairy Workers Union Congress, 24 June 2004 for example
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