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We wish to be heard by the Select Committee in or near Ahuriri.

Until my own story is told

I can not hear the story of another

Introduction

We write this submission to register our rejection of the Foreshore and Seabed Bill 2004 (FSSB).  We are of the Campbell family from Ahuriri (Napier).  We are Pakeha of 4, 5 and 6 generations.  We submit the following reasons why we insist that this bill must be abandoned in favour of open discussions of a different nature than the imperial tone of this proposed legislation.

It terrifies us to know, as educators of 20 years, that our history as Pakeha in Aotearoa has not yet been made accessible enough through the education systems and television productions, to be understood and collectively embodied as our living history and dailey reality.  As  fully fledged Pakeha of 5 and 6 generations, with children  from 1 to 8 generations Pakeha, we are called to account for the power of our unshared and unconnected understanding of ourselves, of our responsibilities, of our rights, of our obligations and of our collective purpose.  

This omission of shared history has become a form of terrorism of soul.  Soul as home-place.  Under FSSB our Pakeha soul story is required to carry another new, huge and known burden of theft committed against Te Tangata Whenua with whom we live; in whose lands we are seeking remedy for the ongoing effects of colonisation, as we figure out our place with eachother.   Just as Pakeha seek honour, reciprocity and respect within our relationships with Tangata Whenua, this legislation proves the very worst of our known history.  

FSSB extinguishes for ever the concept that Treaty Settlement processes restore mana whenua status and recognition of kaitiakitanga.  It exemplifies active Pakeha supremacy via unilateral design and power dynamics.  It re-enacts colonial ideologies of waste land theory, manifest destiny, and white man’s burden. Tangata Whenua foreshores and Seabeds are designated a waste land to nga hapu o Aotearoa, and better taken care of by mama crown (even though clause 9 (3) revokes fiduciary duty), for the good of us all.  

The hikoi  of so many thousands of people that arrived together to protest at parliament on May 5th 2004, accurately represents a critical mass of understanding about this proposed legislation.  At a moderate underestimate 20,000 people participated,  20,000 wished they were there, 20,000 wished us well, and another 20,000 helped to make it into the supported, unified and educative hikoi that it was.  It is simply not possible to write off the informed decision thousands and thousands of people made to show our public opposition to this legislation.  It is dangerous for the wellbeing of all peoples of Aotearoa to ignore us.  It is politically naive to pathologise our efforts, peacefulness and single mindedness, as ‘wreckers and haters, extremists, lesser social value than sheep, and people of limited understanding.”  

The Foreshore and Seabed Bill 2004:
1/ Creates Relationships of Racism

Part 2- C1.11 &12 breach; international human rights standards and conventions; including the Universal Declaration of Human Rights and the International Convention on the Elimination of all forms of Racial Discrimination; and the expectation in international law that the rights of indigenous peoples are promoted by their governments.

For the last twenty years we have been involved with Treaty Education and have witnessed the great struggle in our communities to develop workable relationships with a capacity to embrace the disparate historical injustices of our colonial past.  We have achieved a substantial base of understanding, and inroads into deconstructing the resultant institutional racism, including various governments that inevitably support colonialism.  These positive developments have been welcomed by both Pakeha and Maori communities, and lauded internationally as a model of contemporary anti racist decolonising advancement.  I do not believe that we can maintain these fragile but beneficial developments whilst the impacts of this blatantly discriminatory legislation enflame extreme disharmony between Tangata Whenua and Pakeha.  The violence of this discrimination will be visited upon the potential relationships of our grandchildren and their grandchildren to come, as  Tangata Whenua and Tauiwi
2/   Discriminates against Tangata Whenua 

This bill lacks fairness, balance and justice as it applies to Tangata Whenua selectively (Cl. 3 (a)).   It extinguishes Maori rights to the foreshore and seabed that are recognised in Tikanga, in article two of Te Tiriti O Waitangi, and the standard common law rules about property rights.

This bill, on the other hand, protects any foreshore and seabed held in private title, by referring to “public foreshore”.  Most of this “property” is held by non Maori.

This clause displays an attitude of anti tribalism, and Monoculturalism to the extreme.

Tangata Whenua are offered no compensation, (Cl 9, 3) for loss of rights, loss of due legal process, and loss of title.

We reject FSSB in its entirety as a racist and therefore violent attempt at selective confiscation via law.  It also visits upon us memories of colonial confiscation, often denied by majority Pakeha and known by majority Maori.  Memories that could trigger justified action, to the future bewilderment and retribution of misinformed Pakeha, should this legislation be passed.  

We submit our total opposition to this legislation. Our concerns are based on a close analysis of our colonial history of Aotearoa, which NZers have been endeavouring to recognise and restore as a nation, but is clearly to be repeated in this bill. 

3/  Contradicts the Treaty settlement process
The last 160 years of unilateral discrimination against mana whenua, so recently publicly recognised and partially restored by governments in the Treaty settlement processes, must not be accelerated into the new millennium by this confiscatory legislation.   Peace in this country is now based on the recognition of Mana Whenua and Kaitiakitanga in relationships of respect and reciprocity with Pakeha/Tauiwi.

There is a valid accusation against Pakeha people that we want to continue to benefit from racist colonial systems that apportion ownership of all resources hugely in our favour against the attrition of Tangata whenua resources including their right to develop and advance economically.   Everybody in this committee will have historical evidence of the bases of this accusation, from the invasion and theft of Tangata Whenua lands and resources, to the imposition of Pakeha social systems quite inappropriate and often hostile for Tangata Whenua.

FSSB advances that accusation to a point of living fact.  It drags a history formed only recently, whereby due legal process has been denied to all Tangata Whenua, as equal citizens of Aotearoa, to have their customary title to the foreshore and seabed heard and declared in the Maori Land Court.  Where are the rights in our own Pakeha law to do this?  I find none, other than examples of similar discrimination and alienation of Tangata Whenua rights and resources scattered throughout our dual colonial history.  

Are New Zealanders to believe and accept that we are making the law up as we go?

4/ Distorts Ownership Rights

If the crown asserts that Maori do not have sovereign ownership over the  foreshore and seabed, (Cl.11&12), held within their tribal memory from before Pakeha came to Aotearoa, on what basis does the crown then assert their legal ownership of foreshore and seabed?  Is this proposed legislation based on substantiated laws of human rights and indigenous peoples rights?  We find evidence to the contrary.   This bill removes Tangata Whenua ownership rights in an act of modern confiscation.  Surely this is an untenable position for any government to assert in a democracy in 2004.  

The irony of proceeding through a Treaty settlement process for the last 25 years, but now simultaneously creating a new grievance designed by the Treaty settling government it self, is inescapable.  

This select committee needs to understand that it is relying on ill informed, apathetic, or exhausted Pakeha to maintain and hide the hypocrisy of this bill.  Should this legislation become fully understood by all New Zealanders; which it will over the next decade through community education; it can only enflame a dynamic of unfair privilege to Tauiwi, at the unfair expense of defending and losing the foreshore and seabed  and associated resources  of Tangata Whenua.  A crippling inheritance for the wellbeing of our communities.  Who will carry the burden of this wrongful discrimination?    

5/  Denies Tangata Whenua due legal process as citizens of Aotearoa

We support the submissions of Te Ope Mana a Tai,   Ngati Kahungunu, and the many Tauiwi Treaty Education groups, and other groups, that detail the loss of due legal process to Tangata Whenua and the threat to fairness and justice that this poses for all New Zealanders.


Under clause 9 (3) “ recognition at common law of customary rights, customary title, aboriginal rights, aboriginal title,  fiduciary duty of crown, or rights, titles,  or duties of a similar nature”,  is redefined in a collective lump under the bill’s meaning of “customary rights claim”.  

No compensatory arrangements can be made for this immeasurable loss of legal remedy to the process of Tangata Whenua, Tauiwi and Crown relationships in Aotearoa.  No compensatory arrangements are offered.

We submit that this clause is a-historical in its value base, and philosophically Pakeha supremacist.  It denies the genealogy and development of those recognitions at common law, and their impact on, and defence of indigenous people’s rights.  

Recommendations to the Select Committee:

This select committee hearing is all our family have to pin our hopes on, in terms of available governmental processes to halt this legislation, in order to stop the damage to our relationships of trust.  

In our clear rejection of this proposed legislation we recommend that the committee:

· Implement any or all of the Waitangi Tribunal recommendations.  These considered and scholarly judges cannot all be wrong, and must not be disregarded.  

· Stop the complexities and duplicities of this Bill, by returning to our own judicial processes to allow our own laws of equality of citizenship to function.    

· Facilitate Tangata whenua to follow due process and have their customary title to their foreshore and seabed established in the courts.  

· We must go back to the drawing board to dialogue and negotiate together, as we have proved we can do before.  

· This select committee will need to instruct parliament regarding how to be wrong about this entire process, and yet be right in facing that wrongness.  The accusation against Pakeha, as afore mentioned, can be held up in the divisive light of Western dualist thinking.  Under this bill we are wrongfully breaking our own law in order to facilitate the discriminatory removal of Tangata Whenua foreshore and seabed rights in favour of increased public property, and protected private property.

6/ Kaitiakitanga and the Reciprocity of Care
How will the value and responsibility of Kaitiakitanga be fulfilled by mana whenua when the crown unilaterally removes their particular place from which to fulfil that obligation (Cl.11 &12)?  

Workable relationships have been achieved between the crown and Mana Whenua in the practice of kaitiakitanga throughout Aotearoa.  The crown has been instrumental in achieving these relationships.   

How can the crown now fail to consider this matter in the light of the FSSB without developing a public perception of crown hypocrisy?  As Pakeha we are held fully responsible for such double standards, alongside our representative signatory to Te Tiriti O Waitangi, the crown.  

We do not take this lightly.  Again, this will be visited upon our children and their children.  

7/ Creates Un-Certainty

There is no security for any of our people in Aotearoa when the crown persues this reckless direction of taking Mana Whenua foreshore and seabed to “ensure public certainty”.  The bill states in clause 12, that any “special act of parliament” can be introduced for full potential alienation of the foreshore and seabed.  History from 1984 teaches us that the crown is certainly able to alienate and sell crown owned “assets” against the will of our peoples.  Placing Tangata Whenua foreshore and seabed in crown hands suggests a certainty of potential alienation for exploitation, including leasing arrangements. 

The certainty that hapu concepts of ownership do not allow for alienation of tribal lands and waters is already in place, not vulnerable to changes of government, whims of politicians, majority votes, and pressures of global trends to utilise and exploit all natural resources. This has been clearly articulated and expressed by Tangata Whenua in writing, discussion, presentations, wananga and hui.   

At the same time there is a clear distortion of this fact, by the crown via the media, to give strategically misinformed Pakeha the idea that Maori are solely responsible for this “foreshore debacle”.  Maori are misrepresented as prone to alienate their foreshores and seabeds from themselves.  This is stretched out to imply that this would create lack of certainty in Aotearoa for Tauiwi.    The underlying racist assumption holding up this thin veil is that; this propensity to sell their own lands and waters comes out of “Maori greed and corruption”.  

This of course, is ridiculous upon examination; however these false ideas justify this very expensive and damaging exercise we find ourselves in today. Thrown into this pot is the strategic erroneous message that Tangata Whenua will certainly deny Pakeha access to the beach.

Meanwhile 37 out of 40 Tauiwi households deny public beach access to Jamieson Bay near Warkworth.  The contradictions of this legislation are bold.

Clause 12 creates uncertainty for all New Zealanders.  It opens a modern road to the possible alienation of any lands for crown purposes.  In this case Mana Whenua wet lands are challenged.  Does this bill set a precedent?  

8/ Decreases  Rights
The complaints led by the Brash opposition, that Mana Whenua will have increased  rights under FSSB, have been promoted to enflame Pakeha attitudes of loss and resentment.  How, in Cl.11, is the removal of Tupuna title to hapu lands in favour of increasing crown resources and public property an advantage to Maori?  This has never been clearly and consistently disputed in prime time media.  

Any Pakeha land held by families in fee simple, whisked away via legislation, would result in a public uproar.   We are breaking our own laws of citizenship,  and article three of Te Tiriti O Waitangi, in favour of a doctrine of individualistic capitalism over collectivism and haputanga. 

Information delivered to the public fails to detail how under Cls. 37-40   Mana Whenua are entitled to establish an ancestral connection order that would offer something substantial,  but can’t, as it is not there anymore,  because this legislation removes it.   A deceased right.  Dead right.

No one can claim that Maori are given more rights by this legislation: apart from being denied due process of law through the Maori Land Court, in Part 3 – Cl. 37, they would have to prove "customary rights and usage" of the foreshore and seabed by proving that they have used it continuously since 1840.  That is not now possible, due to ongoing colonial processes of land alienation over the last 164 years?  

Government, by this legislation, defines "customary rights" unilaterally and against previous interpretations.  Should the Courts decide that Maori actually had "ownership" rights,  then these are already nullified in advance.   Maori may possibly get some compensation - at the discretion, however, of the Crown.  Contrarily, the Crown guarantees all existing private ownership.

Sir Douglas Graham has premised much of his delivery around Treaty Settlements on the fact that “when New Zealanders hear the story, they want justice and fairness.”  

A major contradiction here is that we are not hearing the story: and therefore cannot see the injustices outlined above.

We recommend that this committee make the relevant detail of this bill entirely public.

9/ Misuses paranoia about beach access

The idea that Pakeha will be denied access to the beach should things stay as they are, has been proselytised as the reason why the Crown (and therefore Pakeha) must take the foreshore and seabed off Mana Whenua under FSSB: pleading with the Pakeha/colonial ideology of loss syndrome, and not enough syndrome.  We are led to believe that Tangata Whenua would all act like a bully in the sand pit, and therefore we  need FSSB to control them and the beaches.  This is represented as a “public interest issue”.  

We reiterate that we cannot sit comfortably as Pakeha to develop yet another legacy of having to live with the accusation of excessive greed and racism levelled squarely at our collective heads.  What will this bring to my children?  

· Relationships of distrust and anger

· Crown and Pakeha withdrawl from the development of equitable relationships that recognise Mana Whenua and Te Tiriti O Waitangi

· Arduous healing of false promises to, coupled with false accusations against Tangata Whenua.  Delivered by the crown, and therefore Pakeha people.,

Further recommendations to the Select Committee

It will be a sad day when the goodwill of our children’s ancestors towards our family’s understanding of our place here as manuhiri is betrayed.  We never dreamed that this was now possible, as we have learned that Pakeha  no longer commit the terrorising act of taking land off Tangata Whenua for any title held by the crown.

This select committee has the privilege of reading/hearing many submissions of willingness to fight for a balance of relationships between Mana Whenua, Tauiwi and our beautiful Aotearoa.  An act of strength would be to hear and respond to the people.  An opportunity is in hand, for our people’s to work out how we are with eachother in relationship with our communities, and Te Tiriti O Waitangi developments so far.  

Surely this favours Pakeha.  We come to this discussion armed with our own law.  We have led the story so far. What do we Pakeha have to loose?  Absolutely nothing, except our own sense of integrity and place should we dishonour the restoration process already begun, by allowing this draconian Bill to become an Act.  

There is abundant good will in our communities.  The magnificent hikoi shows that.  Let us expand that, listen and educate, become informed.  

We recommend that this bill be publicly rejected and that the context of the reasons why we need to reject it be made available and tangible to all NZers.    
As this legislation takes away rights from a distinct group of New Zealanders, it is discriminatory and racist.   It leaves Maori with less than they had before.  As such it threatens the rights of all of us.

Linda Campbell

On behalf of the Campbell family

Ahuriri.
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