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Fisheries and Other Sea-related  Legislation Committee

Foreshore and Seabed Bill 2004

Introduction:

Submission of Barbara Menzies and Dorreen Hatch.

The submitters are two private individuals, middle-aged Pakeha women.  Between us we have more than 60 years’ experience as educators, family and community members, working to help bring about a just present and honourable future in Aotearoa for all of our children and grandchildren.  We both belong to extensive family, community and education networks, and make this submission out of a sense of obligation to past, present and future generations.

We oppose the Bill in its entirety, and ask that the Committee recommend to the House that it proceed no further.

Rationale:

Our reasons for opposing this legislation are based on history and Human Rights.

History:

The post 1840 history of this country is a sorry indictment of abuse of legislative power to dispossess and disenfranchise Tangata Whenua, often under the pretext of ‘the good of the nation’.  It is disturbing to hear this rhetoric being used again, to justify the rush to legislate away the right of Māori to follow due legal process.  We take as our starting point the need to give effect to Te Tiriti o Waitangi, as the foundation on which we can together build an exciting and honest future in this place.

It is not appropriate to enumerate the many historic examples of settler greed and political venality here.  Professor Alan Ward’s book A Show of Justice: racial ‘amalgamation’ in nineteenth century New Zealand (1974, republished 1995) does so much more thoroughly than we can.

However, we do note that there were some Members of Parliament who had the courage and humanity to oppose such monstrous parliamentary acts as the decision to invade Parihaka in 1881, the Validation of Invalid Land Sales Act 1894 and other obscene parliamentary behaviour.  This gives us hope that the members of this Committee and others of their colleagues may similarly be willing to oppose such an unjust, immature and short-sighted piece of legislation.

In its historical context, this Bill is yet another act of confiscation by a New Zealand government, in clear breach of the Treaty of Waitangi.  This has already been signalled by the Waitangi Tribunal, so Parliament can hardly plead, at the Court of history, that it was not aware of what it was doing.

Human Rights

The Bill proposes to remove rights from one group of the population only – Maori with coastal interests.  This is clearly discriminatory.  It is contrary to the International Convention on the Elimination of all forms of Racial Discrimination, and other international agreements to which New Zealand is a signatory.  It makes a mockery of the ‘one law for all New Zealanders’ slogan much beloved by the National Party, ACT, New Zealand First, United Future and the current Government.

The reference to ‘Public’ foreshore’ in Clause 11, vesting the Foreshore and Seabed in the Crown as its absolute property makes this abundantly clear.  Coastal property rights held by non-Maori only (i.e. not ‘public’) are to be protected.  The actual Common Law property rights of Maori are to be abolished.

The right of the Marlborough Iwi to pursue the due process of law following the Court of Appeal decision last year, and the right of other Iwi to test traditional and customary ownership through the Maori Land Court (no longer such a reliable instrument of colonisation?) will be removed by this Bill.  In what sense is this ‘one law for all’?

The Common Law protects the land interest right of indigenous peoples.  This legislation proposes to remove that right.  It then, insultingly, offers Tangata Whenua the ‘right’ to pay lawyers to seek a determination from the High Court (Clause 29) that they would have held traditional customary rights had this legislation not removed them.  What is the point of this?  It will keep lawyers in employment, certainly.  It will contribute further to the impoverishment of Maori.  And it will also provide the case law material for further, fully justified claims against the Crown for this flagrant breach of the Treaty of Waitangi.

As an example of institutional racism, this Bill is a showpiece:

· It removes existing rights from indigenous peoples only.  

· It cancels due process for indigenous peoples only.

· It removes retrospectively any effect of current legal process being followed by indigenous groups only.

· It creates a right for non-indigenous to establish ‘ancestral connection’.

· It locks Tangata Whenua into an 1840 timewarp in its definition of ‘customary rights’ and usage, while allowing non-indigenous groups only to develop commercial usage as of right (Clauses 46 and 64).  

This latter is quite curious in the assumptions it reveals.  According to the drafters of this Bill, ‘custom’ is something that applies only to Maori, and that, even in this application, ceased to exist as a dynamic reality in 1840.  This suggests that in the minds of the Bill’s drafters, Maori custom was or should have been displaced in 1840, by Pakeha practices and values (custom).  It reveals abysmal ignorance on the part of officials responsible for drafting the Bill and for advising government on the meaning of customary rights. It is also a key assumption underpinning white supremacist thought and its structural partner, institutional racism

Specific Clauses:

We reject this Bill in its entirety, for the reasons given above.  We are nevertheless aware that the government is determined to push it through, despite strong and workable alternatives proposed by Māori and Tauiwi alike during the so-called ‘consultation process’.

The government’s four ‘principles’ of Access, Regulation, Protection and Certainty can be met more effectively by allowing the legal process in the Marlborough case to follow its course.  Politically-motivated attacks on so-called ‘judicial activism’ merely weaken the proper checks and balances needed in a parliamentary democracy which has no agreed constitution to limit the unbridled power of the Executive.

This said, we wish to comment further on some specific clauses.

Clause 10 removes from the Maori Land Court the right to hear existing claims.  This is another example of the Bill’s attempt to prevent due process.  It is obnoxious, and sets a dangerous precedent for anyone with interests in property.  If this government can simply legislate away the rights of any particular group to pursue its property interests through the courts, what is to prevent future governments doing the same, to other groups, if this becomes politically expedient?

Clause 11 as already argued, is clearly discriminatory and should be removed, or amended to apply to all foreshore.

Clause 12 provides the right of alienation by Act of Parliament or under certain conditions of the Resource Management Act.  Both of these possibilities are deeply un-reassuring.  The Crown, through Acts of Parliament, has been the major alienator of coastal property into private and foreign ownership.  Given current signals from government that it intends to relax remaining constraints on foreign investment, we believe that this clause should be amended to ensure that alienation may not occur for any reason or under any conditions.  We submit that the government’ self-proclaimed principles of certainty, regulation, access and protection can be met much more certainly by removing from the Bill any mechanisms for alienation.

Clauses 29 and 58 both establish the possibility of application for territorial customary rights orders to be sought by non-indigenous groups.  This undermines indigenous rights, specifically the status of Tangata Whenua.  It also distorts the tikanga-derived whakaaro of kaitiakitanga, which inherently presupposes tino rangatiratanga.  We submit that all references to territorial customary rights or ancestral connection in this legislation must reflect the real meaning of ngā kupu Maori.  If the English language is not capable of matching the concepts, then government must enter (in good faith) into dialogue with Tangata Whenua to arrive at an agreed position which gives effect to Te Tiriti o Waitangi.

Clause 37:It is particularly disturbing to see the re-establishment of the infamous 

process of the 19th Century Maori/Native Land Court, established solely to dispossess Māori of Land through the mechanism of individualising title.  The conditions on application for ancestral connection orders, or territorial customary rights orders, and the crown- derived (rather than tikanga-derived) rationale for this concept, echo the pernicious Land Court requirements that Maori owners must prove ownership, use or practice, in Pakeha terms, and also prove that they had not ‘sold’ land, again in Pakeha terms.

Conclusion:

The Bill lacks any redeeming feature.  It should be removed.

We urge the Committee to recommend in the strongest possible terms that the government exercise desperately-needed political leadership in entering genuine dialogue with Tangata Whenua to find a way ahead that will enable us all to feel pride in our country and its diverse peoples.

We do not seek to speak to the Committee.  Our submission, and those of other people of good will, makes a case for justice, integrity and courage.  

The rest is up to the Committee.
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