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The King is dead, long live the King


The title of my paper is intended to pun the sense of the constitutional legitimacy and continuity that flows from the proclamation made on the death of a monarch. In the first language of English monarchs for 400 years the proclamation was “Feu le Roi, vive le Roi”, and since Tudor times the words have been in English: “The King is dead, long live the King”. The idea is an old one. The death of an Egyptian pharaoh was accompanied, a google search informs me, by a formal announcement to the effect that “The falcon is flown to heaven and [his successor] is arisen in his place”.
 The thrust of this paper is that there is a striking continuity between the views of Richmond J and Prendergast CJ in the 1877 Supreme Court decision of Wi Parata v Bishop of Wellington
 - on the non-justiciability of matters pertaining to Maori customary rights - and the response of almost all contemporary parliamentarians to the foreshore and seabed jurisdiction decision of the Court of Appeal in Attorney-General v Ngati Apa.
 


Legal history is my primary academic passion and I believe that it is important to provide an historical context for the controversies that led to the enactment of the Foreshore and Seabed Act 2004 and the Resource Management (Foreshore and Seabed) Amendment Act 2004. The brochure for the Centre for Public Law conference entitled it ‘Foreshore and Seabed: the New Frontier’. It will become apparent, though, that in my view we are dealing with an old frontier rather than a new one. The paper considers some aspects of the application of Wi Parata reasoning in government policy during the late nineteenth and early twentieth centuries. It also considers the wider context of the policies of amalgamation or assimilation in that era. These were aimed at eradicating Maori cultural and social norms or, as it would have then been put, ‘civilising the Natives’. It notes that policies of integration in the mid-twentieth century had a similar tendency. It then concludes that the thrust of government policy in 2003 and 2004 is in many respects still consistent with Wi Parata reasoning.


There are a number of frequently quoted aphorisms about the relevance of history, some being less complimentary of history than others. A few of them are as follows:
 

· History is the sum total of the things they're not telling us. - Don DeLillo
· Until the lions have their own historians, tales of the hunting will always glorify the hunter. - African Proverb
· The past is a foreign country; they do things differently there. – Anonymous

· An account mostly false, of events unimportant, which are brought about by rulers mostly knaves, and soldiers mostly fools. - Ambrose Bierce

· History repeats itself. That's one of the things that's wrong with history – Clarence Darrow

· History is nothing but a pack of tricks that we play upon the dead. – Voltaire

· We learn from history that we do not learn from history. -- George Friedrich Wilhelm Hegel

· History is a nightmare from which we are trying to awaken. -- James Joyce

· To understand the choices open to people of another time, one must limit one-self to what they knew; see the past in its own clothes, as it were, not in ours. -- Barbara Tuchman

· Those who cannot remember the past are condemned to repeat it. -- George Santayana
My own favourite, however, is that of the famous American writer Samuel Clemens, otherwise known as Mark Twain, who observed that:
 

History does not repeat itself, but it does rhyme a lot.
Radical title, aboriginal title and Maori customary rights


When the colonial state of New Zealand was established, it was plain as a matter of imperial policy that New Zealand was to be a settlement colony and that European settlers needed land to be made available to them. Land policy and immigration were therefore crucial to imperial and colonial officials. On the other hand, the cultural and spiritual relationships and interconnections between land and people were central to the precepts of the indigenous systems of customary law, now collectively known as “tikanga Maori”. The notion of sharing resources with incomers, under arrangements that involved an ongoing commitment to mutually beneficial and reciprocal outcomes, were entirely possible under tikanga Maori. In many parts of the country there had been a number of European sealers, whalers, traders and missionaries who had lived under customary law regimes in the fifty years of contact prior to 1840. The notion of permanent alienation of land, or even of “ownership” of land as such, was not imaginable however. Hohepa, now Maori Language Commissioner, wrote about “whenua” – the Maori word for land – in this way:


For Maori, whenua has an added meaning, being the human placenta or afterbirth. Through various birth ceremonies the placenta is returned to the land, and that results in each Maori person having personal, spiritual, symbolic and sacred links to the land where their whenua (placenta) is part of the whenua (land). The words “nooku teenei whenua” (This is my land) is given a much stronger meaning because of the above extensions. Having ancestral and birth connections the above is also translated as “I belong to this land, so do my ancestors, and when I die I join them so I too will be totally part of this land”.

The paradigms of land tenure written by the Colonial Office in instructions to governors as implemented by the Land Claims Ordinance 1841 were very different. That Ordinance declared “all unappropriated lands within the said Colony of New Zealand, subject however to the rightful and necessary occupation and use thereof by the aboriginal inhabitants of the said Colony, are and remain Crown or Domain Lands of Her Majesty”. This was an assertion of the radical title of the Crown to all land. 


There are many instances of Maori challenging the notion of the Crown’s radical title, not least in the Wi Parata and Nireaha Tamaki litigation that I will mention shortly. In modern times the Waitangi Tribunal has pointed out the adverse consequences of the doctrine for Maori, and Chief Judge Durie (in extra-judicial remarks) has queried the basis for ‘some legal magic from England’ being applied in the circumstances of the colony of New Zealand.
 Durie points to the fact that by the English Laws Act 1858, section 1: ‘The laws of England as existing on the 14th day of January 1840, shall, so far as applicable to the circumstances of the said Colony of New Zealand, be deemed and taken to have been in force therein on and after that day’.
 To what extent, queries Durie in the 1990s, ought English doctrines of law to give way to tikanga Maori conceptions on the ground that a number of common law presumptions and the doctrines of tenure are inapplicable to the circumstances of New Zealand? In asking such questions Durie assumes that the answers should be governed by the ‘circumstances of New Zealand’ as they are now understood. For colonial officials in the 1840s, however, the immediate need was to develop policies that would provide land for the incoming settlers. 


Operating on nineteenth century common law assumptions, the officials pondered whether, prior to the issuance of Crown grants to land, Maori customary rights had first to be extinguished in respect of all land desired by the government and settlers, or only in respect of land actually occupied and cultivated in 1840 by Maori tribes. There had been some inconsistent views on waste lands and on the nature and extent of Maori land rights expressed within the Colonial Office and in the imperial and colonial legislatures. Some of these ambiguities were expressed in the Normanby Instructions of 1839, in the Russell Instructions of 1840, and in letters and despatches prepared by Colonial Office officials. Then there vigorous debates in the New South Wales legislature in 1840, and in the imperial legislature in regard to hearings of a House of Commons select committee that reported in 1844.
 


In 1846 Earl Grey attempted to clarify the matter when he issued a new set of Instructions to the incoming governor, George Grey (not a relative). They were avowedly based on the views of Dr Arnold – a follower of the theories of John Locke, Oxford historian and sometime Headmaster of Rugby School:


[So] much does the right of property go along with labour, that civilized nations have never scrupled to take possession of countries inhabited only by tribes of savages – countries which have been hunted over but never subdued or cultivated.

Earl Grey (then known as Lord Howick) had been the primary author of the House of Commons Committee report in 1844. That report argued for the settlement of waste lands in the colony without undue deference to the “injudicious proceedings” of the Treaty of Waitangi. Now as Secretary of State for the Colonies he strongly dissented from the notion that aboriginal inhabitants are the proprietors of every part of the soil of any country. For him civilised [ie European] men had a right to step in and take possession of vacant territory: “[All] lands not actually occupied in the sense in which alone occupation can give a right of possession ought to have been considered as the property of the Crown”. The governor was expressly empowered to depart from the strict application of these principles if it would be impracticable to enforce that policy.


Grey’s predecessor, Fitzroy, had introduced a policy to waive Crown pre-emption and thus permit settlers to engage in direct purchasing of land from Maori. Consistent with the Grey Instructions the Governor refused to follow through with the procedures established by Fitzroy in relation to pre-emption waiver certificates. Instead, he initiated a test case in the Supreme Court to justify his refusal to award Crown grants over land to persons whose claims were based on those certificates. In Queen v Symonds in 1847 the judges of the Supreme Court asserted the paramount importance of the Crown’s pre-emptive monopoly right to purchase lands from Maori. Nevertheless, relying on Supreme Court judgments of Marshall C.J. and the commentaries of Kent and Story in the United States of America, they took a more liberal view of the scope of aboriginal title than Earl Grey had:


Whatever may be the opinion of jurists as to the strength or weakness of the Native title, whatsoever may have been the past vague notions of the Natives of this country, whatever may be their present clearer and still growing conception of their own dominion over land, it cannot be too solemnly asserted that it is entitled to be respected, that it cannot be extinguished (at least in times of peace) otherwise than by the free consent of the Native occupiers. But for their protection, and for the sake of humanity, the Government is bound to maintain, and the Courts to assert, the Queen’s exclusive right to extinguish it.


Bearing in mind the strongly expressed opposition by Maori rangatira to the waste lands doctrine (at a time when Maori comprised the overwhelming majority of the population), the Governor decided that he should follow the court’s views on the doctrine of Crown pre-emption and aboriginal title.
 He thus availed himself of the permission from Earl Grey to depart from the strict application of Lockean waste lands principles if it would be impracticable to enforce that policy. Thereafter, Crown pre-emption was relied on by successive governors during the Crown colony period, up to 1854. It was then continued with until 1862 in the early years of responsible government implemented pursuant to the powers granted by the imperial parliament to an elected General Assembly in the New Zealand Constitution Act 1852. Crown pre-emption enabled government land purchase agents to enter into transactions described as land purchase deeds over very large blocks of land. These deeds purported to extinguish Maori customary title to the majority of the land in the country, especially in those regions where the Maori population was low and settler pressures for access to good pastoral land or to mining opportunities were great.



An increasing reluctance by Maori tribes to sell land, and the outbreak of war between Crown and Maori forces in several areas of the North Island, led to a change of policy. The Native Lands Act 1862 waived Crown pre-emption and replaced it with a Native Land Court system. This court over the next 60 years investigated the customary title rights to all land blocks not dealt with either in the earlier deeds or under the confiscation proclamations of the New Zealand Settlements Act 1863. Following the court’s title investigation, customary title was extinguished and a form of individualised freehold title was then issued to named Maori ‘owners’. As was desired and anticipated by the governments responsible for the Native Land Acts, most Maori freehold title land was alienated into the hands of the Crown or settlers within a short period of time after title investigations.

Customary rights rejected


Thirty years later the settler population had grown rapidly. It was now considerably larger than the indigenous population, which steadily diminished until the end of the century. Albeit with considerable difficulty at times, imperial armed might, colonial militia and kupapa Maori forces had broken the military resistance of those Maori tribes who fought to retain their autonomy and independence during the period of warfare from 1860 to 1872.
 These political and military facts are sometimes put forward as an explanation for the Wi Parata decision, and in addition it has been argued by McHugh that this was the only reasoning ‘intellectually available to the common law thought of that time.’
 This seems an odd statement to make and more especially so as the 1847 Symonds approach was affirmed by a bench of the Court of Appeal in 1872: Re Lundon and Whitaker Claims Act 1871.
 Be that as it may, when faced with what was in effect a challenge to the Crown’s right to radical title by Ngati Toa in 1877, the Supreme Court resiled from the fulsome recognition of aboriginal title rights in the Symonds judgments. 


In Wi Parata v Bishop of Wellington the court significantly reinterpreted the reasoning of Queen v Symonds. The radical title of the Crown to all lands was emphasised. The court now took the view not only that it had no jurisdiction to avoid a Crown grant of land, but also that it should not in any way go behind a Crown grant to inquire into the extinguishment or otherwise of any prior customary rights. In the judgment of Prendergast C.J. and Richmond J., delivered by the Chief Justice, the 1841 Ordinance was said to “express the well-known legal incidents of a settlement planted by a civilised Power in the midst of uncivilised tribes.” The Treaty of Waitangi was dismissed “as a simple nullity. No body politic existed capable of making a cession of sovereignty, nor could the thing itself exist. So far as the proprietary rights of the natives are concerned, the so-called treaty merely affirms the rights and obligations which, jure gentium, vested in and devolved upon the Crown”. Nor did an explicit provision in the Native Rights Act 1865 make a difference. That Act speaks, the judges wrote, “of the ‘Ancient Custom and Usage of the Maori people,’ as if some such body of customary law did in reality exist. But a phrase in a statute cannot call what is non-existent into being.” Rather, “in the case of primitive barbarians, the supreme executive Government must acquit itself, as best it may, of its obligation to respect native proprietary rights, and of necessity must be the sole arbiter of its own justice.”


The Wi Parata approach replaced legal obligations to respect indigenous customary rights with unenforceable and non-justiciable moral obligations on the executive branch of government to deal with those rights as they saw fit. The proclamation of British sovereignty and the concomitant radical title of the Crown to all land was supported by the court’s refusal to permit the impeaching of Crown grants. A number of aspects of the Wi Parata judgment attracted criticism from the Privy Council in later cases. In Nireaha Tamaki v Baker and again in Wallis v Solicitor-General the Judicial Committee pointed to the incontrovertible statutory recognition of the existence of customary Maori rights and the capacity of Maori tribes to enter into legal transactions.
 In an extraordinary outburst of anger, the judges in Wellington publicly lambasted the Privy Council after the Wallis opinion in 1903, not only for its insinuation that the colonial judges were beholden to the executive but also for their Lordships’ palpable ignorance, as the colonial bench viewed it, of laws and practices concerning Native land issues. Consistent with the reasoning of Wi Parata, Stout CJ’s protest included the assertion that “All lands of the Colony belonged to the Crown, and it was for the Crown under Letters Patent to grant to the parties to the Treaty such lands as the Crown had agreed to grant.”
 


The colonial judiciary, therefore, refused to distance themselves from Wi Parata and rejected the admonitions of the final appellate court for the Empire.
 The judges did not need to worry about further adverse findings from the Privy Council, however, because the legislature had no compunction about rapid statutory interventions to reverse the inconvenient Privy Council decisions. More than that, ongoing litigation by Nireaha Tamaki was explicitly discontinued and further proceedings by him or on his behalf were statutorily barred.


It was the understandings of the colonial chief justices, Prendergast and Stout, in preference to the views of the Privy Council, that Parliament codified into the Native Land Act 1909. This Act was drafted by Salmond - perhaps New Zealand’s most famous jurist, a long serving Solicitor-General and later a Supreme Court judge.
 Sections 84 to 87 of the 1909 Act made crystal clear the non-justiciability of any Maori claims that their customary title rights had not been properly extinguished.
 Salmond’s personal explanation to Ngata, an eminent Maori member of Parliament, of those privative clauses in his Bill was as follows:


The intention is that when a dispute arises between Natives and the Crown as to the right to customary land, the dispute shall be settled by Parliament and not otherwise. The Native race will have nothing to fear from the decision of that tribunal, and to allow the matter to be fought out in the Law Courts would not, I think, be either in the public interest or in the interests of the Natives themselves.

His official explanatory memorandum accompanying the Bill made it clear that, in his view, customary title only existed on the basis of the radical rights of the Crown:


Customary land, since it has never been Crown-granted, belongs to the Crown. It is in a wide sense of the term Crown land, subject, however, to the right of those Natives who by virtue of Maori custom have a claim to it to obtain a Crown grant (or a certificate of title under the Land Transfer Act in lieu of a grant) on the ascertainment of their customary titles by the Native Land Court. This right of the Natives to their customary lands was recognised by the Treaty of Waitangi in 1840. In its origin it was merely a moral claim, dependent on the good will of the Crown, and not recognisable or enforceable at law.

Salmond went on to argue that whether or not legislative recognition of Maori custom had created a legal right enforceable against the Crown “was left an open question by the Privy Council in Nireaha Tamaki v Baker”. On the other hand, he explained, “it is settled” by Wi Parata that once a Crown grant has been issued then “the validity of the title so obtained cannot be questioned on the ground that the antecedent Native title to that land had not been lawfully extinguished”.
 Hence a definition in s 2 of the 1909 Act stated that “Customary land” means “land (vested in the Crown) held by Natives under the customs and usages of the Maori people”.
 This definition remained in force in the 1931 and 1953 consolidations of Maori affairs legislation.



By 1911 the area of dry land not yet investigated by the Native Land Court, with the consequent extinguishment of customary title, was tiny.
 Just when the Government thought that all customary land issues had been well taken care of, however, Maori customary claims to the land comprised in the beds of inland lakes provided a thorny problem for Crown policy. The Court of Appeal affirmed the right of plaintiffs from Te Arawa tribes to have the Native Land Court investigate their title to the bed of Lake Rotorua in Tamihana Korokai v Solicitor-General.
 In arguments to the court and in internal memoranda, Salmond as Solicitor-General expressed indignation that the judges had failed to understand the nature of the Crown’s right to prevent customary title issues becoming justiciable issues. The Government then worked hard to ensure that this and other lakebed issues would not come to a hearing before the Native Land Court. In direct negotiations, the Government persuaded Maori tribes to accept the Crown’s assertion of ownership in return for various forms of compensation, sometimes including a proportion of the fishing licence revenues for fishing in those lakes.
 For Salmond “It could never have been the intention of the Legislature to recognise and give legal effect to any Native claim to the exclusive ownership of the great navigable waters of the Dominion.”

The legacy of assimilation policies

The particularities of the Wi Parata doctrines need to be seen against the backdrop of general government policies towards Maori cultural knowledge and land tenure systems. Successive government policies of racial amalgamation, assimilation, and integration from 1840 right through to the early 1970s assumed by and large that civilisation and integration were one-way processes.
 Maori learned from the Pakeha; Pakeha had little or nothing to learn from Maori. For reasons thought by governments at the time to be beneficial for Maori, much of our history since 1840 has included the denigration of Maori language and of Maori tribal and cultural knowledge systems. These were considered to be relics of a bygone superstitious past and irrelevant to a modern people in the contemporary world. The collectivism of Maori societies had to be replaced with the individualism of progress. This policy was most apparent in the eradication of ‘beastly communism’ by the workings of the Native Land Court. The court was established under a series of Native Land Acts from 1862 onwards to substitute customary tenures of land with an individualised form of freehold tenure and to facilitate alienation of those freehold land interests to settlers or Crown purchase agents.
 Assimilation and individualisation were also the underlying premises of Crown policies towards Maori on the whole gamut of state interventions such as in health, education, housing and criminal justice. 

Moreover, this was not just the policy of some distant past when imperial notions of British political, economic, cultural and military supremacy predominated in the thinking of a colonial society that thought of itself as a ‘Better Britain in the South Seas’.
 Sir Apirana Ngata represented the Young Maori Party in Parliament continuously from 1905 until 1943 and was Minister of Native Affairs in two administrations from 1928 to 1930 and from 1931 to 1934. He, like many of his generation of Maori leaders (especially members of Te Aute College Old Boy’s Association), was a long-time advocate of the government’s English-language-only policy in the education of Maori children. This education, he thought, would prepare coming generations of Maori for the new world, dominated by Pakeha ways, that they must now live in. But he changed his mind in 1945 when he saw the startling statistics of inability to speak Maori among Maori new entrants to primary schools. He wrote a letter that helped to persuade a Maori Language Committee to recommend that ways must now be found to teach the Maori language in primary schools. He concluded: ‘Lastly there [is] something in the sentiment of preserving a culture which belonged to the country. With that goes the assertion that New Zealand would be all the richer for a bilingual and bicultural people.’
 

Decision-makers ignored these remarks and the committee’s recommendations. They preferred to remember Ngata’s 1930s views that English should be the only medium of education, rather than pay attention to his late in life alarm call for action to foster the indigenous language and culture of Maori. Bird, a long-serving Senior Inspector of Native Schools, sternly countered Ngata’s letter with this remark: ‘And finally if the result [of education policies] has been to make Maori lose his language, don’t forget that in its place he has the finest language in the world and that the retention of Maori is after all largely a matter of sentiment.’
 

There are scores of documents stored in the archives that I have read expressing similar views. Countless Crown ministers and government officials embraced these or similar views right through until the end of the 1960s. It was not until the 1970s that these views were displaced by notions of bicultural development and then in the 1980s the invention and development of the ‘principles of the Treaty of Waitangi’. There can be no doubt that the policies, known in the post-World War II period as ‘integration’, were deliberate impositions on Maori for their own good as perceived by the government. The Hunn Report 1960 was the most eloquent statement of the need for a forced march to make Maori become ‘modern’ people.
 Some among the current generation of Maori leaders speak of those assimilation and integration policies as a form of ‘cultural genocide’. That is not surprising. What is more surprising is how little rancour is generally expressed by Maori and how rarely such sentiments are publicly aired. What is disturbing, on the other hand, is how angry and defensive many Pakeha become when these issues are broached and how unwilling they are to look in any detail at the historical record of the impact of Crown policies on Maori.

Aboriginal title reappears again (but not for long?)

Anger and defensiveness were particularly evident in many of the responses, sometimes of an hysterical and scaremongering nature, to the Ngati Apa decision of the Court of Appeal in June 2003. A full bench of the court held that the Maori Land Court did have jurisdiction to inquire into customary entitlements to foreshore and seabed lands. The Court of Appeal media release stressed that the Court’s “decision is a preliminary one about the ability of the iwi to bring their claims. The validity and extent of the customary claims in issue have yet to be decided by the Maori Land Court. The impact of other legislation controlling the management and use of the resources of maritime areas also remains to be considered.”
 The court’s decision in Ngati Apa was a modest procedural victory for seven iwi from the north of the South Island. They had resorted to litigation after years of unresolved difficulties over procedures to obtain permission to engage in commercial aquaculture activities on the foreshore and seabed lands of the Marlborough Sounds. The court decision did not define their customary rights, if any. It merely enabled the plaintiffs to adduce evidence to the Maori Land Court by holding that, regardless of parliamentary assertions of Crown ownership, there has been no explicit statutory extinguishment of customary rights. Nevertheless, the court ruling created a storm of controversy. The fierce debates on talkback radio, letters to editors, opposition political party rallies and the like went on about “public access to beaches” being threatened by Maori claims to exclusive rights. This rhetoric had little or no connection to the narrow findings of the Court of Appeal or to the actual practical claims of the plaintiffs. 

The normal means to resolve ambiguities in the law, following the due process that is supposed to be a fundamental feature of the common law heritage, is to allow a court to hear evidence and to make a ruling based on that evidence. The Government immediately decided that it could not and would not wait. The received political wisdom was that the Pakeha [non-Maori] majority of the population was deeply incensed by the “judicial activism” of the Court of Appeal. Therefore the Government would introduce legislation to assert Crown ownership over the foreshore/seabed areas.
 This then provoked a howl of anguish from Maori interests, including the Government’s own Maori members of parliament. What followed was a proposal to create a new concept of “public domain” and to recognise customary rights if and only if those rights stopped well short of ownership rights.
 It was decided that the Maori Land Court must be deprived of its jurisdiction to hear evidence from the iwi of their claims to customary entitlements in accordance with tikanga Maori, and the High Court must be deprived of its jurisdiction to apply the doctrine of aboriginal title to similar effect. No court judgment as to the property rights, if any, that might flow from any proven customary rights will be allowed to proceed to the issuance of a title. The Government also flatly rejected the recommendations of the Waitangi Tribunal, following an urgent hearing, which called for a “longer conversation” between the Crown and Maori on these matters and suggested a number of practical alternative options for the Government’s consideration.
 

In order to ensure a parliamentary majority for the Foreshore and Seabed Bill when it was introduced in 2004, the “public domain” concept was dropped and the unambiguous assertion of Crown ownership over the contested lands, with existing customary entitlements extinguished, was re-asserted. In place of existing customary entitlements, the Bill provided for a complex regime of court proceedings that purported to permit recognition of the ancestral connections and customary rights of Maori in relation to specific foreshore and seabed lands. However those rights and connections were defined in accordance with the proposed statute’s parameters and without reference to the actual indicia of tikanga Maori entitlements. If Maori litigants might otherwise have been entitled to a property right equivalent to a freehold title based on common law aboriginal title, then they must now negotiate with the government for such ‘redress’ – a lesser entitlement than compensation - as the government thinks fit to offer to them.
 The Bill was amended in the House after the select committee’s inconclusive consideration of its provisions. The Foreshore and Seabed Act 2004 is now law and its details are the subject of other papers being presented in this conference.  My focus is on the fate of the legal reasoning in the Wi Parata doctrines.

Te Ture Whenua Maori Act 1993

It is apparent that the present government was unprepared for the unanimous decision of the five-judge bench of the Court of Appeal in the Ngati Apa case. Crown advisers apparently assumed the indisputable correctness of the 1963 Court of Appeal decision in In Re the Ninety-Mile Beach.
 In fact, however, In Re the Ninety-Mile Beach had long been the subject of sustained academic criticism.
 That decision had been based on the reasoning of cases such as Wi Parata, and Waipapakura v Hempton
 and the arguments of Solicitors-General who followed in the footsteps of Salmond. Modern critics suggested that that line of cases was inconsistent with the reasoning in a number of more recent Court of Appeal decisions as well as of the Privy Council decisions in the past noted above.
 The government’s position, however, was ‘there had never been any intention’ that Te Ture Whenua Maori Act should apply to land that was seabed.
 

A Maori Affairs Bill was on the Order Paper of the House every year from 1978 to 1993. The 1978 Bill was initially intended to be a new consolidation of the legislation that dated back to Salmond’s codification in 1909 and had been amended many times since the last consolidation in 1953. In February 1983 the Minister of Maori Affairs, Ben Couch, received a paper from the New Zealand Maori Council on a new philosophical approach for the Bill based on the Treaty of Waitangi.
 By 1988 it was clear that one of the features of a redrafted Bill would be the repeal of sections 155 to 158 (which were the re-enactments of Salmond’s adoption of the Wi Parata doctrine in sections 84 to 87 of the 1909 Act). This delighted Paul McHugh who trumpeted the possible implications for new applications of the doctrine of aboriginal title in a manner that would be ‘simple and for the Government frightening’.
 The risk minimisation approach for the Crown eventually adopted in Te Ture Maori Act 1993 was to go ahead with the repeal of the former sections 155 to 158 but to insert two new sections at the end of the new Act. By sections 360 and 361, the Limitation Act 1950 was amended to apply a limitation period to any actions to recover land that is claimed to be Maori customary land. No action could be brought for the recovery of customary land after the expiration of 12 years from the date on which the cause of action accrued. This would prevent historic customary rights land claims being re-litigated. On the other hand, the Crown was now left unprotected by the former Wi Parata and Native Land Act doctrines in respect of any new claims that might arise based on tikanga Maori customary rights and on common law aboriginal title doctrines.

Another innovation in Te Ture Whenua Maori Act was the repeal of Salmond’s definition of “customary land”. As noted above, Salmond had defined Maori customary land as land that ‘belongs to the Crown’ subject only to a ‘moral claim’ that Maori could not enforce in the courts. The new definition acknowledged an entirely different conceptual framework: “Land that is held in accordance with tikanga Maori shall have the status of Maori customary land”.
 This was the provision that was invoked by the eight iwi of the South Island in the Marlborough Sounds litigation in relation to foreshore and seabed lands. 

I had thought it likely that in 1993, when Te Ture Whenua Maori Bill was passing through Parliament with very little debate, the government was willing to go along with the radical change in the definition of customary land because there was thought to be very little (if any) such land left to be investigated. Customary rights to dry land and the beds of inland waters had been extinguished already. The then recent Sealords settlement on commercial and customary fisheries provided for a statutory regime for commercial and non-commercial customary food gathering rights. Any Maori fishing rights thought to have been protected by s 88(2) of the Fisheries Act 1983 whether under the common law, customary law, the Treaty of Waitangi, statute or otherwise were extinguished and rendered non-justiciable.
 There was thus thought to be no land or sea resource of practical significance left for tikanga Maori to apply to. However at the conference when this paper was presented the Minister of Maori Affairs in 1993, Douglas Kidd, publicly stated that at the time he had a made a positive and deliberate commitment to the new definition of customary land. He made this decision after receiving advice from a number of younger Maori law practitioners. He also stated that, from the time when he was a young law clerk employed by the law firm in which D G B Morison had been a partner, he had always believed the In re the Ninety-Mile Beach case to be wrongly decided.
 Chief Judge Morison, it should be noted, was the Chief Judge of the Maori Land Court whose Case Stated on questions of law commenced those proceedings.
 

The former Minister’s statement tends to undermine the present government’s suggestions that the success of the Marlborough Sounds iwi in the Ngati Apa case arose from an unintended consequence of the new provisions in Te Ture Whenua Act. The Solicitor-General’s submissions to the Waitangi Tribunal stated that: ‘When a case comes along like the Marlborough Sounds case, overturning long-held assumptions, difficult issues arise for government.’
 When the Foreshore and Seabed Bill was passed in November 2004 the Deputy Prime Minister, Michael Cullen, claimed that it had been necessary to remedy the problems caused by the Court of Appeal and ‘to align the law to Parliament’s original intention which was that Te Ture Whenua Maori Act 1993 should apply to dry land only.’
 He did not state how he had ascertained ‘Parliament’s original intention’ but, it transpires, his understanding is different from the recollections of the minister responsible for the Bill at the time.

In re the Ninety-Mile Beach overruled
I turn now to the Court of Appeal decision itself. It was the unanimous decision of the full bench of the court that In Re the Ninety-Mile Beach was wrongly decided and that it should be overruled. Tipping J, perhaps one of the more conservative figures on the Court of Appeal bench, began his judgment with these words:

When the common law of England came to New Zealand its arrival did not extinguish Maori customary title. Rather, such title was integrated into what then became the common law of New Zealand. Upon acquisition of sovereignty the Crown did not therefore acquire wholly unfettered title to all the land in New Zealand. …

It follows that as Maori customary land is an ingredient of the common law of New Zealand, title to it must be lawfully extinguished before it can be regarded as ceasing to exist.  …  

Undoubtedly Parliament is capable of effecting such extinguishment but, again in view of the importance of the subject matter, Parliament would need to make its intention crystal clear. In other words Parliament’s purpose would need to be demonstrated by express words or at least by necessary implication.

Tipping J went on to stress ‘I have deliberately referred to the common law of New Zealand in this context to distinguish it from the common law of England which of course lacked any ingredient involving Maori customary title or land.’
 Despite parliamentary enactments explicitly vesting foreshore and seabed lands in the Crown - the Foreshore and Seabed Endowment Revesting Act 1991 and statutes on the territorial sea and exclusive economic zone, along with many more statutes empowering harbour boards - the court held that none of them had unambiguously and conclusively extinguished Maori customary title. One judge, Gault P, expressed ‘real reservations about the ability of the appellants to establish that which they claim’ in terms of an ownership interest under Te Ture Whenua Maori Act 1993.
 He agreed, however, that the appeal should be allowed so as to permit a Maori Land Court hearing to investigate the facts and assess the evidence.

The court’s emphasis on New Zealand common law is strongly apparent in the judgment of the Chief Justice. The first instance High Court decision of Ellis J in favour of the Crown was in error, she held, and had to be reversed. Elias CJ wrote:

I consider that in starting with English common law, unmodified by New Zealand conditions (including Maori customary proprietary interests), and in assuming that the Crown acquired property in the land of New Zealand when it acquired sovereignty, the judgment in the High Court was in error. The transfer of sovereignty did not affect customary property. They are interests preserved by the common law until extinguished in accordance with law. I agree that the legislation relied on in the High Court does not extinguish any Maori property in the seabed or foreshore. I agree with Keith and Anderson JJ and Tipping J that In Re the Ninety-Mile Beach was wrong in law and should not be followed. In Re the Ninety-Mile Beach followed the discredited authority of Wi Parata v Bishop of Wellington, which was rejected by the Privy Council in Nireaha Tamaki v Baker. This is not a modern revision, based on developing insights since 1963. The reasoning the Court applied in In Re the Ninety-Mile Beach was contrary to other and higher authority and indeed was described at the time as “revolutionary”.

Further on she stated:

The applicable common law principle in the circumstances of New Zealand is that rights of property are respected on assumption of sovereignty. They can be extinguished only by consent or in accordance with statutory authority. They continue to exist until extinguishment in accordance with law is established. Any presumption of the common law inconsistent with the recognition of customary property is displaced by the circumstances of New Zealand (see Roberts-Wray, at 635). …

The approach adopted in the judgment under appeal in starting with the expectations of the settlers based on English common law and in expressing a preference for “full and absolute dominion” in the Crown pending a Crown grant is also the approach of Wi Parata. Similarly, the reliance by Turner J [in 1963] upon English law presumptions relating to ownership of the foreshore and seabed (an argument in substance re-run by the respondents in the present appeal) is misplaced. The common law as received in New Zealand was modified by recognising Maori customary property interests. If any such custom is shown to give interests in foreshore and seabed, there is no room for a contrary presumption derived from English common law. The common law of New Zealand is different.

Not a modern revision?

With respect, the Chief Justice’s suggestion that the court’s judgment is ‘not a modern revision, based on developing insights since 1963’ is hard to justify. A technique of English common law judges through the centuries has been to assert the timelessness of the common law. As McHugh has put it: ‘Since the common law’s past is designed to solve contemporary problems, presentism necessarily underlies its method.’ In relation to the 1980s Court of Appeal decisions on the principles of the Treaty, McHugh observed: ‘The Court of Appeal was using the Treaty of Waitangi less as a means for describing the past than as a means of living in the common law’s eternal present. It used the Treaty as a source for timeless ‘Treaty principles’ by which contemporary Crown conduct was to be measured.’
 

The historical record does not support the Chief Justice in her assertion that ‘From the beginning of Crown colony government, it was accepted that the entire country was owned by Maori according to their customs and that until sold land continued to belong to them.’ On the contrary, as noted above, for the first seven years of the Crown colony it was assumed by many in the Colonial Office, in the New South Wales legislature and in the House of Commons that most of the country was ‘waste land’ vested in the Crown. Maori customary and Treaty rights applied, on this analysis, only to land actually occupied and cultivated by Maori – sometimes described as being limited to ‘the pa and the kumara patch’. Only after the Symonds case in 1847 was it finally accepted that all land in the country should be treated as being subject to Maori customary rights. 

The strength of the Chief Justice’s judgment for present day purposes - for lawyers at least - need not impaired by any factual historical inaccuracy. It is, in any case, a legal fiction (without any supporting historical facts) to assert that the common law applied to the whole country in 1840 or in 1847. The legal fiction was enacted in the declaratory English Laws Act 1858. The common law was ‘received’ in New Zealand as from 14 January 1840 when Hobson was in Sydney and he was sworn in as Lieutenant Governor of the New Zealand Dependency of New South Wales.
 In reality, tikanga Maori prevailed as the only law in the country in January 1840 (before the Treaty of Waitangi) and continued operating as the only legal system in some areas, especially in the interior of the North Island, for many decades to come. Belich has written compellingly of the distinct difference between British claims of ‘nominal sovereignty’ and ‘actual control’.

 It is another legal fiction that the New Zealand common law as laid down authoritatively by a court in 2003 is the ‘correct’ view of the law and that earlier cases were ‘wrong’ and should be overruled because ‘common law as received in New Zealand was modified by recognising Maori customary property interests’ from the outset of colonial rule. This is an ill-disguised version of the declaratory theory of the common law. Judges prefer to speak in that way and it might be calculated that to do so shields them from accusations of judicial activism. As noted below, our politicians are not fooled by the fiction.

Likewise, the joint judgment of Keith and Anderson JJ takes a significantly new approach to the reception of English common law but without admitting that it is a new approach. Under English law, they point out, ‘without prejudice to public (or common) rights especially of navigation (including anchoring), that the Crown could grant and did grant to subjects the soil below low water mark including areas outside ports and harbours. Those rights could also arise by prescription or usage.’ They cite a number of English cases and authorities, and then write: 

Accordingly, under the law of England which became part of the law of New Zealand in 1840 “so far as applicable to the circumstances of New Zealand”, private individuals could have property in sea areas including the seabed. The “circumstances” qualification is well and relevantly demonstrated by the judgment of Stout CJ in Baldick v Jackson.’

The ‘circumstances’ qualification had not been invoked in a number of earlier New Zealand cases discussed in the judgments, nor indeed in the judgment of Ellis J at first instance. On the contrary, those decisions had either assumed or explicitly stated that Crown prerogative ownership of the foreshore and seabed was entirely appropriate to the circumstances of New Zealand. The Court of Appeal, quite rightly in my view, is now distancing itself from those assumptions. Yet it is odd that the highly exceptional 1910 judgment of Stout CJ in Baldick v Jackson is treated in 2003 as if it is a perfectly ordinary application of the local circumstances caveat in Blackstone’s views on the application of the birthright of Englishmen in new colonies. Elsewhere I have argued that that case was a very rare exception to the normal assumption of Stout CJ and the colonial bench on the plenary reception of all English law as New Zealand law.
 In the 1910 case the Chief Justice did indeed hold that a statute from the reign of Edward II in the fourteenth century based on a royal prerogative deeming whales to be ‘royal fish’ was not applicable to the circumstances of New Zealand. However the same Chief Justice in 1911 happily accepted the norm of plenary reception when he found that the royal prerogative to ‘royal metals’ derived from a 1568 English case was applicable.
 In any case, on the matters here in question, as to the relevance of Maori customary land rights in the circumstances of the colony, the dismissive views of Stout CJ himself were made abundantly clear in the 1903 Protest of the Bench and Bar as noted above. Baldick v Jackson apart, Stout CJ adopted a position that was quite at odds with the views on the ‘circumstances’ qualification now expressed by Anderson and Keith JJ. This was most explicit in Hohepa Wi Neera v Bishop of Wellington in 1902 when Stout CJ declared Wi Parata to be ‘rightly decided’ and he indicated that the Privy Council in Nireaha Tamaki v Baker ‘does not seem to have been informed of the circumstances of the colony’ when making remarks on the Native Rights Act 1865.
 It would have been preferable, in my view, if the Court of Appeal had been a little more open about its realignment of New Zealand common law reasoning.

Do New Zealanders wish to return to assimilation policies?

The Court of Appeal’s decision was novel but it was neither unexpected nor particularly startling. It may be that the vitriolic backlash against the court decision should be considered alongside similar outpourings of fear and concern in a number of recent controversies. The notion that New Zealand governments may have been responsible in the past for cultural oppression seems to cause a significant backlash in public opinion from within the majority culture. There was, for example, an acrimonious debate about the use of the word ‘holocaust’ in the Waitangi Tribunal’s Taranaki Report in 1996 to describe nineteenth century colonial government policies of war, land confiscations and the invasion of a pacifist Maori community engaged in non-violent resistance to the implementation of land confiscations.
 There was a white-hot negative reaction to a speech by the Maori Party co-leader, Tariana Turia, when she was the Associate Minister of Health in 2000. In speaking of Maori mental health issues today, she commented on the adverse effects of cultural oppression in the past:

Do you consider for example the effects of the trauma of colonisation? I know that psychology has accepted the relevance of PTSD (Post Traumatic Stress Disorder) 

I understand that much of the research done in this area has focused on the trauma suffered by the Jewish survivors of the holocaust of World War Two. I also understand the same has been done with the Vietnam veterans.

What seems to not have received similar attention is the holocaust suffered by indigenous people including Maori as a result of colonial contact and behaviour. 

 On the other hand the speech on ‘Nationhood’ in January 2004 by the Leader of the Opposition, Don Brash, received a very different reaction. These were his questions:

[W]hat sort of nation do we want to build?




Is it to be a modern democratic society, embodying the essential notion of one rule for all in a single nation state?

Or is it the racially divided nation, with two sets of laws, and two standards of citizenship, that the present Labour Government is moving us steadily towards?

And then he invoked the words that Lieutenant-Governor Hobson said in February 1840: ‘He iwi tahi tatou’. The precise meaning and intention of Hobson in using those words has been mulled over at many Waitangi Day ceremonies in the past. Brash, following Colenso’s contemporary account, translated them as ‘We are one people’. A respected academic authority, Dame Joan Metge, has suggested that a better translation of the Maori words would be: 'We two peoples together make a nation' or, to give it a wider interpretation: 'We many peoples together make a nation.' 
 That interpretation points to acceptance of a vision that this is a nation with bicultural origins and a multicultural current reality. 

It is apparent that there is no consensus in our understanding of Hobson’s few words - ‘He iwi tahi tatou’. Hobson’s statement as he shook hands with each Maori signatory has come to be seen by many as crucial to our national origins. However from different understandings of that symbolic event very different competing myths have been constructed. For Brash there is no doubt that ‘We are one people’ speaks of integration as crucial to our national origins and to our future:

Where there has been a clear breach of the Treaty – where land has been stolen, for example – then it is right that attempts to make amends should be made. 

 But the Treaty is not some magical, mystical, document.  Lurking behind its words is not a blueprint for building a modern, prosperous, New Zealand.  The Treaty did not create a partnership: fundamentally, it was the launching pad for the creation of one sovereign nation. 

We should not use the Treaty as a basis for creating greater civil, political or democratic rights for Maori than for any other New Zealander.  In the 21st century, it is unconscionable for us to be taking that separatist path.
This speech, it seems, has created a new, more volatile context for discussions about New Zealand’s national identity.
 The ‘political correctness’ of the notion that the Treaty of Waitangi is a foundation of our national origins and is of continuing importance to the nation’s future has been challenged. The ‘anachronism’ of the Maori seats in parliament should be removed and all statutory references to the Treaty of Waitangi or the principles of the Treaty should be eliminated. Parliament, according to Brash, should take back from the judges the power to define Treaty principles that were only ever inserted because of ‘an accident of litigation’. Brash in succeeding speeches has capitalised on non-Maori resentment against biculturalism being rammed down people’s throats. And he talks of ‘non-Maori’ deliberately in order to avoid using the label ‘Pakeha’ (although that hardly moves discourse away from the ‘racial’ or cultural categories he claims to abhor). An apparent surge of popular support for his approach and for his National Party has the potential to transform the political landscape. Certainly the present Labour-led Government began scrambling to find defensible ‘needs-based’ (not ‘race-based’) positions that would not seriously alienate one group or another of its supporters.
 Since the ‘Nationhood’ speech it is still unlikely, but no longer implausible, to suggest that government policy in the future may attempt to revert to the assimilation and integration policies of the past. 

Maori resistance to assimilation and integration

On the other hand, debates in Parliament and within the predominantly Pakeha media do not tell anything like the whole story. A Maori cultural and political renaissance may be traced back some decades to a number of significant events. Some of the more important include the opposition to the Maori Affairs Amendment Act 1967, the presentation of the Maori language petition to Parliament in 1972, the dramatic Maori Land March in 1975 [now often called the ‘first Hikoi’], the Hikoi ki Waitangi and the national hui at Turangawaewae in 1984, the Hirangi hui (and the various fiscal envelope hui) in 1995, and the Hikoi of Hope in 1999.
 Land protest occupations over the years - such as those at Raglan/Whaingaroa, Bastion Point/Takaparawhau, Moutoa Gardens/Pakaitore and many others - were also hugely important. They helped in the development of Maori resistance strategies based on tino rangatiratanga principles in opposition to government policies of Pakeha hegemony. In 2004 the Maori renaissance was strikingly visible in the organisational skills that produced the very strong sense of Maori unity and massive support for the Hikoi Takutaimoana. This mass hikoi to parliament was mounted in opposition to the government’s abandonment of due process in the courts, its rejection of a carefully crafted Waitangi Tribunal report and its discriminatory extinguishment of customary rights in the Foreshore and Seabed Bill 2004.
 Calls for recognition of tino rangatiratanga rights affirmed by te Tiriti o Waitangi – viz most explicitly the Maori text of the Treaty – at the very least require some major reforms of the monistic constitutional structures based on the Westminster system of government presently in place, and in the view of some Maori sovereignty advocates involve revolutionary challenges to the current legal order.
 

Parliamentary sovereignty

Meanwhile, New Zealand retains perhaps the most ‘pure’ form of the Westminster version of parliamentary sovereignty anywhere in the world, albeit with a unicameral parliament since 1950. Since that date the slim possibility of the upper house acting as a check on legislation being rammed through to meet the political needs and moods of the moment no longer exists here. On the other hand, the parliaments in Australia and Canada have to operate within the restraints of federal constitutions, bicameral parliaments and judicial review of the constitutionality of duly enacted legislation. In Canada’s case there is also the Charter of Rights 1982 as a form of supreme law. The United Kingdom parliament is subject to supranational law and human rights conventions from the European Community, on the one hand, and has devolved certain powers to the Scottish Parliament and the Welsh Assembly on the other hand. 

In New Zealand, however, we have only the Constitution Act 1986 – which is of course merely an ordinary statute (and a very brief one at that) without protection from amendment or repeal. It stipulates baldly that ‘The Parliament of New Zealand continues to have full power to make laws.’
 That is a proposition that ministers of the Crown have been most anxious to reaffirm in 2003 and 2004. The courts, the Waitangi Tribunal, indigenous rights claimants and human rights activists are perceived to be challenging the right of parliament to overturn inconvenient court decisions and to reject tribunal recommendations. The Deputy Prime Minister, Michael Cullen, has assiduously proclaimed the importance of parliamentary sovereignty in a series of speeches in 2004.
 Indeed his contribution to a special sitting of Parliament, on the 150th anniversary of its first session at Auckland in 1854, was devoted to insisting upon the ‘settled doctrine that New Zealand is a sovereign State in which sovereignty is exercised by Parliament as the supreme maker of law, the highest expression of the will of the governed, and the body to which the Government of the day is accountable’. 
 This speech contained a very strong attack not only on Maori radicals who doubt that proposition, but also on the judicial activism of the current bench. His strongest barb was directed at the incumbent Chief Justice. He attributed to her three key statements:

Firstly, we have assumed the application of the doctrine of parliamentary sovereignty in New Zealand—why, is not clear. Secondly, whether there are limits to the lawmaking power of the New Zealand Parliament has not been authoritatively determined, which raises the interesting question of who has the authority to determine that. Thirdly, an untrammelled freedom of Parliament does not exist. 

To those suggestions Cullen replied:

In my view, we are approaching the point where Parliament may need to be more assertive in defence of its own sovereignty, not just for its own sake but also for the sake of good order and government. In our tradition the courts are not free to make new law. It is fundamental to our constitution that lawmakers are chosen by the electorate and accountable to the electorate for their decisions.

…


Governments, of whatever stripe, do not favour judicial activism. They almost inevitably favour a strict constructivist approach, because it involves far fewer political or fiscal risks. Activism does not always challenge parliamentary sovereignty, but it often does. And in New Zealand fundamental questions have been raised about that sovereignty. It is almost as if there is an emerging view that sovereignty is to be shared between Parliament and the judiciary, with Parliament being the junior and less-informed partner. That is so because where Parliament’s sovereignty is questioned it is usually accompanied by the assertion or implication that it is the courts that have the final say as to the rules.

The point I make in response is not merely that this is a trend for which there is no democratic mandate, and which has never been part of the political discourse in New Zealand, but that it cannot exist as a one-sided development. It will inevitably lead to the politicisation of the process of judicial appointments and of the judiciary itself—something to be avoided.

Wi Parata  lives

The Ngati Apa decision finally and conclusively overruled the Wi Parata approach as a matter of judge-made law. It no longer has any authority as a precedent in court proceedings. But, at the end of the day, with the Foreshore and Seabed Act 2004 now part of New Zealand law, it is apparent that the Wi Parata approach lives on. It lives on not in the precedents of the courts, but in the Government’s response to an unexpected court decision. The Government insists, just as Prendergast CJ and Richmond J had opined in 1877, that ‘the supreme executive Government must acquit itself as best it may, of its obligation to respect native proprietary rights, and of necessity must be the sole arbiter of its own justice’. The Parliament today, like Parliaments in the first decade of the twentieth century, prefers to enact laws consistent with the views of Prendergast CJ, Richmond J, Stout CJ and other colonial judges of that era rather than the authoritative reasoning of the law lords in the Privy Council. The Government in its 2003 consultations with Maori and in its peremptory rejection of the Waitangi Tribunal’s recommendations has approached its task in line with Salmond’s advice to Ngata. Salmond insisted ‘when a dispute arises between Natives and the Crown as to the right to customary land, the dispute shall be settled by Parliament and not otherwise.’ In a number of pan-tribal meetings and in the round of official consultation meetings the Government’s proposals were resoundingly rejected. In disregarding those hui outcomes, what the Deputy Prime Minister said in late October 2003 was entirely consistent with Salmond’s views: ‘But in the end, this matter will be resolved in the legislative arena so any solution must be able to attract a Parliamentary majority.’
 

The application of the common law to the circumstances of Aotearoa New Zealand, as now understood by the courts, permits much greater weight and credence to be given to Maori customary entitlements than was permitted for most of the New Zealand state’s legal history. Yet in some respects the colonialist assumptions accompanying the reception of English law in British colonies in the nineteenth century remain powerful and persuasive for those acting on behalf of the Crown in right of New Zealand today. The judiciary may have discarded ‘the discredited authority’ of Wi Parata. Members of the executive and a very substantial majority in the legislature nevertheless still act on the basis that the reasoning of Wi Parata remains highly persuasive.
 

As I suggested at the outset: ‘History does not repeat itself, but it does rhyme a lot.’
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