Don Brash and the Foreshore 
In his January speech at Orewa, Dr Don Brash condemned, as a  “mismanagement of Treaty relations”, the Government’s December proposals for dealing with the foreshore and seabed “following a legal decision that overturned 125 years of settled law”. The decision was of course that of the Court of Appeal in the Marlborough Sounds case, where the Appeal Judges recognized the possibility that Maori may have customary title to areas of foreshore (land between high and low watermark) and seabed, out to the 12 mile limit of the New Zealand territorial sea.


The Government’s proposals denounced by Dr Brash still have to appear in draft legislation. What we know of them indicates a compromise: the foreshore and seabed are to become some sort of public domain, any instances of Maori customary title being extinguished. In place of it Maori are to have specifically defined rights, some of them of commercial value, where the Maori Land Court can identify these in Maori custom. Dr Brash and the National Party will have none of the proposals, but advocate the solution at first favoured by the Government in its ill-advised and hasty over-reaction to the Court’s decision. This is, in Brash’s words, “to legislate to establish the Crown ownership that almost everyone believed already existed”. And his Party, if it comes to power, will do this. The “settled legal situation before the Court of Appeal’s decision” will be restored by declaring unencumbered Crown ownership. Maori “customary title”, which seems to mean here the commercially valuable specific rights in the Government’s proposals, if granted under the present regime, will be “revoked”. Limited customary rights, apparently of no commercial value, will be all that is allowed. Dr Brash is not specific about these.


He bases his criticism of the Court’s decision, and of the Government’s proposals, on an understanding of the law that is shakier than he realizes. 

“125 years of settled law”, he says, have been overturned. Why 125? Brash must have in mind the decision of the then Supreme Court in Wi Parata’s case of 1877, where the Judges (notably Chief Justice Prendergast) held in effect that the Crown, in acquiring sovereignty, acquired also legal ownership of all land in New Zealand, unencumbered by any common law recognition of Maori customary rights or title. The Court of Appeal in the Ninety-Mile Beach case (1963) agreed with that view, in denying to the Maori claimants any possibility of customary title to the foreshore of the beach. The latter decision has now been overruled by the present Court.

As Dr Brash and his advisers must know, the Wi Parata decision is directly contrary to a statement of the Court of Appeal in an 1872 case that “the Crown is bound, both by the common law of England and by its own solemn engagements, to a full recognition of Native proprietary right”.  The Wi Parata Judges also misinterpreted the earliest New Zealand case, of 1847, where Maori customary title to land in Aotearoa was first recognized as part of the English common law brought to New Zealand by the settlers. Behind those earliest cases lay decisions of the United States Supreme Court to similar effect in the North American context.

Brash’s answer to these early cases recognizing customary title of indigenous people appears in his Orewa peroration: “We cannot allow the loose threads of 19th century law and custom to unravel our attempts at nation-building in the 21st century”. Unfortunately for his argument, those “loose threads” are part of a closely-woven texture of legal opinion accepted in the Privy Council and in the Courts of Canada and Australia and of United States jurisdictions, as well as in modern New Zealand cases. 

The New Zealand Courts have since 1986 disregarded or implicitly rejected the approach shown in the Wi Parata and Ninety-Mile Beach cases. They have recognized that the Crown’s ownership of New Zealand land was acquired subject to Maori customary title (whatever proprietary rights compose it in particular instances), which had to be lawfully extinguished before land could be granted to individuals. What the Court of Appeal has now done is to apply this to the foreshore and seabed and also to hold that Acts of Parliament alleged to extinguish Maori title must show clear intention to do so if they are to have that effect. All this is important but should not be seen as judicial novelty, let alone as influenced (which Dr Brash hints) by some sort of pro-Maori conspiracy.

Dr Brash’s Orewa denunciation of what he sees as unjustifiable special privileges for Maori was prompted by the Government’s December proposals. But he would have to admit that, if Maori had common law property rights in the foreshore and seabed, proposals giving some effect to those rights would not confer on them anything “special”. Indeed the question would be – and is so far as liberal and radical critics of the proposals are concerned – whether sufficient effect will be given. But Brash of course thinks the law was “settled” against such rights and that the Court of Appeal Judges were wrong in deciding otherwise.  

Well, suppose they were wrong and that they should have let the rhetorically invoked “125 years of settled law” run on into the indefinite future so far as the foreshore and seabed are concerned; however discredited the Wi Parata decision may be above high water mark (where in any event little Maori customary land remains). That would not conclude the matter, for we have still to consider the Crown’s “solemn engagements” to recognize “Native proprietary right”. That means the promises in article 2 of the Treaty of Waitangi, which Dr Brash accepts as intended to protect property rights. If in respect of the foreshore and seabed there should, as he thinks, be no common law recognition of customary property rights, would not article 2, given proper legislative effect, supply the lack?

After all, the sovereignty or kawanatanga ceded to the Crown under article 1 certainly extends below high water mark. The protection of Maori property rights under article 2 must extend there also. Why should it not?

It is important in all this to realize that the customary rights to be recognized may be specific rights that do not amount to ownership of foreshore or seabed.  Even where they do, they would be subject to public rights of fishing and navigation and all relevant legislation such as the Resource Management Act. It is necessary to expand those public rights to include the recreational rights the public already believe they have and also to ensure that the customary title does not become a marketable freehold title that can be exploited. Legislation tailored to deal with those and any other difficulties is what is needed, not the sweeping abrogation of valuable customary rights proposed by Dr Brash. That would be a very much worse “mismanagement of Treaty relations” than anything in the Government’s December proposals, inadequate as the latter may appear to many.
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